UNITED STATES[image: ][image: ]

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549
[image: ]


FORM 8-K

CURRENT REPORT

Pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934

Date of Report (Date of earliest event reported): June 25, 2026
[image: ]


Applied Optoelectronics, Inc.

(Exact name of registrant as specified in its charter)


Delaware

(State or other jurisdiction of incorporation)



001-36083

(Commission File Number)



76-0533927

(I.R.S. Employer Identification No.)



13139 Jess Pirtle Blvd.

Sugar Land, Texas 77478

(Address of principal executive offices and zip code)

(281) 295-1800

(Registrant’s telephone number, including area code)
[image: ]


Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the following provisions (see General Instruction A.2. below):

· Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)

· Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)

· Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))

· Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))

Securities registered pursuant to Section 12(b) of the Act:

	Title of each class
	Trading Symbol(s)
	Name of each exchange on which registered

	Common Stock, Par value $0.001
	AAOI
	NASDAQ Global Market



Indicate by check mark whether the registrant is an emerging growth company as defined in Rule 405 of the Securities Act of 1933 (§230.405 of this chapter) or Rule 12b-2 of the Securities Exchange Act of 1934 (§240.12b-2 of this chapter).

Emerging growth company ☐

If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any new or revised financial accounting standards provided pursuant to Section 13(a) of the Exchange Act. o
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Item 1.01	Entry into a Material Definitive Agreement.

On June 25, 2026, Applied Optoelectronics, Inc. (the “Company”) entered into a Standard Form of Agreement Between Owner and Design-Builder (AIA Document A141–2024), together with the related exhibits package (collectively, the “Design-Build Agreement”), with LCC3 Solution Inc. (the “Design-Builder”). Pursuant to the Design-Build Agreement, the Design-Builder will provide design-build services for the Company’s OMD 3 (FAB4) cleanroom construction project located at 11555 North Spectrum Blvd., Houston, Texas 77047 (the “Project”).

The Project consists of the design-build of approximately 195,591 square feet of ISO Class 6-certified cleanroom space, 36,500 square feet of office space, and 73,780 square feet of space designated for shipping and receiving, quality and reliability testing, and inventory operations. The scope of the Project includes design, engineering, procurement, construction, testing, commissioning, and related closeout activities.

The total contract amount for the Project is approximately $94.1 million, inclusive of design, construction, and related professional services, as set forth in the Design-Build Agreement. Payments under the Design-Build Agreement are generally based on progress, with 10% retainage withheld from each pay application and released upon final completion, subject to final acceptance and completion of punch list items. Pay applications are submitted monthly, and payments are due within 15 days after the Company’s receipt of a properly completed pay application.

The Design-Build Agreement provides for liquidated damages in the event of delays in achieving specified key milestones or substantial completion, subject to contractual adjustments and conditions, with aggregate liquidated damages capped at $4.9 million.

The Design-Build Agreement also provides that the Design-Builder may be eligible to earn certain incentives, subject to the terms and conditions set forth therein, including (i) schedule-based incentives tied to the timely achievement of specified key milestones of up to $6.0 million and (ii) performance-based incentives, including up to $4.9 million tied to cleanroom validation testing and up to $4.9 million tied to warranty performance.

The Project has a targeted Substantial Completion date of January 10, 2027.

Item 2.03	Creation of a Direct Financial Obligation or an Obligation under an Off-Balance Sheet Arrangement of a Registrant.

The information contained in Item 1.01 of this Current Report on Form 8-K with respect to the Lease Agreement is incorporated by reference into Item 2.03.

Item 9.01	Financial Statements and Exhibits.

(d) Exhibits

10.1	Standard Form of Agreement Between Owner and Design-Builder (AIA Document A141–2024), executed as of June 25, 2026, by and between Applied Optoelectronics, Inc. and LCC3 Solution Inc.

10.2*	Exhibits to Design-Build Contract Between Owner and Design-Builder, executed as of June 25, 2026

104	Cover Page Interactive Data File (embedded within the Inline XBRL document).

· Certain identified information has been excluded from this exhibit because it is both not material and is the type that the registrant treats as private or confidential.
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SIGNATURES


Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto duly authorized.

	Date: July 1, 2026
	APPLIED OPTOELECTRONICS, INC.

	
	By:
	/s/ DAVID C. KUO

	
	Name
	David C. Kuo

	
	Title:
	Senior Vice President and Chief Legal Officer
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Exhibit 10.1


[image: ] Document A141® – 2024

Standard Form of Agreement Between Owner and Design-Builder fora Traditional Design-Build Project


AGREEMENT made as of the 25th day of June in the year 2026 (In words, indicate day, month, and year.)

BETWEEN the Owner:

(Name, legal status, address, and other information)

Applied Optoelectronics, Inc.

13139 Jess Pirtle Blvd.

Sugar Land, TX 77478


and the Design-Builder:

(Name, legal status, address, and other information)


LCC3 Solution Inc.

7165 Colleyville Blvd. Suite 101

Colleyville, TX 76034

Phone 817-416-0098

for the following Project:

(Name, location, and detailed description)

OMD3 Fab (FAB4) Manufacturing Cleanroom Project 11555 North Spectrum Blvd. Houston, TX 77047

The Owner and Design-Builder agree as follows.



ADDITIONS AND DELETIONS: The author of this document may have revised the text of the original AIA standard form. An Additions and Deletions Report that notes revisions to the standard form text is available from the author and should be reviewed. A vertical line in the left margin of this document indicates where the author has added to or deleted from the original AIA text.

This document has important legal consequences. Consultation with an attorney is encouraged with respect to its completion or modification.

Consultation with an attorney is also encouraged with respect to professional licensing requirements in the jurisdiction where the Project is located.
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ARTICLE 1 GENERAL PROVISIONS

Owner hereby retains Design-Builder, and Design-Builder hereby agrees to be retained by Owner, to perform or cause to be performed the Work in accordance with the terms set forth in this Agreement. Where this Agreement describes the Work or Equipment in general terms, but not in complete detail (and except as otherwise stated in the Scope of Work or elsewhere in this Agreement as being the responsibility of Owner), it is understood and agreed that the Work and Equipment include any reasonably foreseeable incidental work and materials that are required and necessary to complete the Project in accordance with this Agreement. Design-Builder acknowledges that this Agreement constitutes an obligation to perform the Work, including to procure, construct, test, start-up and commission the Project, for a stipulated sum. Design-Builder hereby represents and commits that it can complete the Work for the Contract Price in accordance with the Project Schedule.

§ 1.1 Owner’s Criteria

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. The Owner’s Criteria is fixed as of the date of this Agreement.

(For each item in Section 1.1.1 through 1.1.10, insert the information or a statement such as “not applicable” or “unknown at the time of execution.)

· 1.1.1 The Owner’s program for the Project:

(Identify below, or in an attached exhibit, the documentation in which the program is setf orth, or state the manner in which the program will be developed.)

See Exhibit A.

· 1.1.2 The Owner’s design requirements for the Project:

(Identify below, or in an attached exhibit, the documentation that contains the Owner’s design requirements, including any performance specifications for the Project.)

See Exhibit A.

· 1.1.3 The Project’s physical characteristics:

(Identify or describe below, or in an attached exhibit, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical or environmental reports; site, boundary, topographic, or existing building surveys; traffic and utility studies; availability of public and private utilities and services; legal description of the site; Project and site requirements; etc.)

See Exhibit A.

· 1.2 Project Team

· 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1: (List name, address, and other information.)

Dr. Fred Chang

Senior Vice President and North America General Manager

Applied Optoelectronics, Inc.

13139 Jess Pirtle Blvd.,

Sugar Land, TX 77478

fchang@ao-inc.com

281-295-1800

Owner’s Authorized Representative listed herein is the only authorized representative that may execute any change related to the Project or waive any requirements in the Design-Build Documents. No other person is authorized to authorize such changes on behalf of the Owner. No officer, agent, representative, or employee of the Owner shall be personally responsible for any liability arising under this Agreement.

· 1.2.2 The Owner will retain the following consultants and Separate Contractors: Not Applicable. (List name, address, and other information.)

· 1.2.3 The Design-Builder identifies the following representative in accordance with Section 3.1.2: (List name, address and other information.)
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Mingzheng (Miles) Yang

LCC3 Solution Inc.

7165 Colleyville Blvd. Suite 101

Colleyville, TX 76034

Phone: 817-416-0098

· 1.2.4 The Design-Builder shall retain the Architect, Consultants, Subcontractors, and suppliers, identified in Exhibit E-2 - List of Design-Builder’s Architect, Consultants and Subcontractors. To the extent that not all parties have been selected by Design-Builder as of the execution of this Agreement, Design-Builder shall supplement Exhibit E-2 within 30 days after the effective date of this Agreement.
(List name, discipline, address, and other information.)

· 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ notice to the other party.

· 1.2.6 Design-Builder has assigned Key Personnel as set forth in Exhibit E-1 Design-Builder Key Personnel/Project Organization. Those Key Personnel shall not be changed, removed, or substituted from the Project without Owner’s prior written approval.

· 1.3 Dispute Resolution

· 1.3.1 Initial Resolution of Claims. Claims shall be:

(Check the appropriate box.)

[X] Subject to a Meet and Confer obligation in accordance with Section 15.2.1 and Exhibit N Dispute Resolution Procedures].

· ]Referred to the following Project Neutral for an initial decision in accordance with Section 15.2.2. (Insert name, address, and contact information for Project Neutral.)

If the Owner and Design-Builder do not select a Project Neutral above, the Parties shall meet and confer as a condition precedent to mediation pursuant to Section 15.3.

· 1.3.2 Binding Dispute Resolution. For any Claim subject to, but not resolved by, mediation pursuant to Section 15.3, the method of binding dispute resolution shall be the following:
(Check the appropriate box.)

[ X ] Arbitration pursuant to Exhibit N.

Design-Builder shall include Exhibit N in each contract with any entity engaged by Design-Builder to perform the Work.

§ 1.4 DEFINITIONS

Applicable Laws. Applicable Law(s) means all laws, statutes, ordinances, codes, rules and regulations, orders of public authorities, and interpretations by authorities having jurisdiction over the Work.

Architect. The Architect is a person or entity providing architectural and engineering Design Services for the Design-Builder for all or a portion of the Work and is lawfully licensed to practice architecture or engineering, as appropriate, in the applicable jurisdiction. The Architect is referred to throughout the Design-Build Documents as if singular in number. Architect may be Design-Builder or a Consultant separately contracted by and through Design-Builder and shall provide all documents with appropriate seal and license as the Architect of Record.

Confidential Information. Confidential Information is information containing confidential or business proprietary information that is designated as “confidential” as defined by the NDCA attached as Exhibit M Non-Disclosure and Confidentiality Agreement.
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Construction Work. “Construction Work” is the construction, and services to support construction, required by the Design-Build Documents, whether completed or partially completed, and whether new construction or modification of existing structures, and includes all other demolition, abatement, disposal, labor, materials, equipment, and services provided, or to be provided, by the Design-Builder to fulfill the Design-Builder’s obligations under the Design-Build Documents. Where the Work requires construction that modifies or interfaces with existing structures, the Design-Builder shall take such actions as are necessary to make the Work compatible with and appropriately interface with the as-built conditions of the existing structures.

Consultant. A Consultant is a person or entity providing services for the Design-Builder for all or a portion of the Work and is referred to throughout the Design-Build Documents as if singular in number. If the Consultant provides professional services, the Consultant shall have the appropriate expertise and be lawfully licensed to provide such services, as required by the applicable jurisdiction.

Contract. The Design-Build Documents form the Contract. The Contract represents the entire and integrated agreement between the parties and supersedes prior negotiations, representations, or agreements, either written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents shall not be construed to create a contractual relationship of any kind between any persons or entities other than the Owner and the Design-Builder (although the Owner does not waive any third-party beneficiary rights or rights to assignment it may otherwise have as to the Architect, Consultants, or Subcontractors of any tier). This Contract is a standard form created by the America Institute of Architects (AIA) with modifications that have been agreed between the Parties. The Parties agree that neither Party shall be considered the author of the Contract, and any ambiguities shall be neutrally construed.

Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the Work.

Contract Time. The Contract Time is the period of time identified in Exhibit C-2 Project Schedule, measured from the date for commencement of the Construction Work, including authorized adjustments, established as the period for the Design-Builder to achieve Substantial Completion of the Work.

Day. The term “day” as used in the Design-Build Documents shall mean calendar day unless otherwise specifically defined.

Design Services. “Design Services” are the professional services, including those services that are rendered by architects and engineers, which are required to fulfill the Design-Builder’s obligations under the Design-Build Documents. Design Services do not include professional or other services necessary to support Construction Work which are provided by Subcontractors engaged by the Design-Builder; provided however, that Design-Builder is nonetheless responsible for the complete design and performance of the Work per the requirements of the Contract.

Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and Design-Builder and Exhibits listed in this

Agreement, which are expressly incorporated herein (collectively hereinafter “Agreement”) and Modifications issued after execution of this

Agreement, all of which form the Contract and are as fully a part of the Contract as if attached to this Agreement or repeated herein. A Modification is

(1) a written amendment to the Contract signed by both parties, (2) a Change Order, or (3) a Change Directive. The Design-Build Documents will also include the Drawings, Specifications, and other documents created by Design-Builder and used to complete the Project. If anything in the other Design-Build Documents, other than a Modification, is inconsistent with this Agreement, this Agreement shall govern.

Design-Builder. The Design-Builder is the person or entity identified as such in this Agreement and is referred to throughout the Design-Build Documents as if singular in number. The term “Design-Builder” means the Design-Builder or the Design-Builder’s authorized representative. The Design-Builder shall be lawfully licensed in the jurisdiction where the Project is located and insured as required herein. The Design-Builder shall be and operate as an independent contractor in the performance of the Work and shall have complete control over and responsibility for all personnel performing the Work. Design-Builder is not authorized to enter into any agreements or undertakings for or on behalf of the Owner or to act as or be an agent or employee of the Owner. The Design-Builder will cooperate with the Owner and Architect to create an environment of mutual respect and focus on the success of the Project.

Design-Builder’s Equipment. “Design-Builder’s Equipment” means all of the equipment, materials, apparatus, structures, tools, supplies and other goods provided and used by Design-Builder and its Subcontractors and Consultants for performance of the Work, but which are not intended to be incorporated into the Project.
[image: ]


AIA Document A141 – 2024. Copyright © 2004, 2014, and 2024. All rights reserved. “The American Institute of Architects,” “American Institute of Architects,” “AIA,” the AIA Logo, and “AIA Contract Documents” are trademarks of The American Institute of Architects. This document was produced at 19:01:47 CDT on 06/23/2026 under Subscription No. 20250156492
which expires on 08/29/2026, is not for resale, is licensed for one-time use only, and may only be used in accordance with the AIA Contract Documents® Terms of Service. To report copyright violations, e-mail docinfo@aiacontracts.com

User Notes:

6
[image: ]

Early Release Work. “Early Release Work” is a limited, predetermined portion of the Project or scope of the Work that the Owner authorizes the Design-Builder to commence before the commencement of the Work. Early Release Work may be authorized by a Limited Notice to Proceed (LNTP) or written Work Authorization Amendment when issued in writing and signed by Owner.

Equipment. “Equipment” means all of the equipment, materials, apparatus, structures, tools, supplies, goods and other items required to complete the Work, excluding: (a) the Owner-Provided Equipment described in Exhibit A-1 Owner-Provided Equipment, if any, and any items related thereto, and (b) Design-Builder’s Equipment.

Instruments of Service. Instruments of Service are representations, in any medium of expression now known or later developed, of the tangible and intangible creative work performed by the Design-Builder, Subcontractors, Architect, or Consultants under their respective agreements. Instruments of Service may include, without limitation, studies, surveys, models, sketches, drawings, specifications, and other similar materials.

Notice

Where the Design-Build Documents require one party to notify or give notice to the other party, such notice shall be provided in writing to the designated representative of the party to whom the notice is addressed and shall be deemed to have been duly served if delivered in person, by mail, by courier, or by electronic transmission as set forth below:

Notice from Design-Builder to Owner shall be delivered in all cases via e-mail to the other party’s designated representative, and clearly captioned "NOTICE" in the subject and body of the electronic transmission. For all legal notices, a copy shall also be delivered either in person, by mail, or by courier.

Notice of Claims as provided in Section 15.1.3 shall be provided in writing and shall be deemed to have been duly served only if delivered to the designated representative of the party to whom the notice is addressed by certified or registered mail, or by courier providing proof of delivery with a copy via e-mail designated as a "NOTICE OF CLAIM" or "CLAIM.”.

Owner. The Owner is the person or entity identified as such in this Agreement and is referred to throughout the Design-Build Documents as if singular in number. The term “Owner” means the Owner or the Owner’s authorized representative.

Owner-Provided Equipment. “Owner-Provided Equipment” means the equipment, if any, set forth in Exhibit A-1 Owner-Provided Equipment.

Project. The Project is comprised of all design, engineering, construction, testing and commissioning, of which the Work performed under the Design-Build Documents may be the whole or a part, and may include design and construction by the Owner and by Separate Contractors.

Prudent Manufacturing Industry Practices. “Prudent Manufacturing Industry Practices” means, in connection with the design, engineering, procurement, construction, testing and commissioning of a manufacturing semiconductor clean room of a type and size and having attributes similar to the Project, those practices, methods, specifications and standards of safety, performance, dependability, efficiency and economy generally recognized by industry members in the United States as good and proper, and such other practices, methods or acts which, in the exercise of reasonable judgment by those reasonably experienced in the industry in light of the facts known at the time a decision is made, would be expected to accomplish the result intended at a reasonable cost and consistent with Applicable Laws, reliability, and safety.

Subcontractor. A Subcontractor is a person or entity (a) performing all or a portion of the construction, (b) supplying materials, equipment, or labor required in connection with the Work, for the Design-Builder. Each Subcontractor shall be lawfully licensed, if required in the jurisdiction where the Project is located and insured as required herein. Reference to “Subcontractor(s)” herein shall include subcontractors of any tier, consultants, Architect. Design professionals providing Design Services and suppliers.

Work. “Work” means all necessary work and services, including all obligations described in this Agreement, required in connection with (a) the design, engineering, procurement, construction, assembly, installation, start-up and testing support and completion of the Project; (b) the procurement, installation and incorporation of the Equipment into the Project, as may be required herein and any amendment, and installation and incorporation of Owner-Provided Equipment into the Project when included in the Scope of Work in Exhibit A or by amendment; (c) the provision, management and supervision of all Personnel, transportation, administration and other services as required in connection with any of the foregoing; (d) the performance of, and incorporation into the Project of, the Engineering; (e) the work and services set forth in any executed limited notice to proceed; (f) the inspection and furnishing of all materials, equipment, machinery, tools, temporary structures, and temporary utilities as required in connection with the foregoing; and (g) any other product or result of the foregoing, as more particularly described in Exhibit A. “Work” For clarity, Work means (a) Preconstruction Services, (b) other services required of the Design-Builder during the Design Phase, (c) Design Services performed during the Design Phase, (d) Design Services performed during the Construction Phase, and (e) Construction Work required by the Design-Build Documents.
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· 1.6 Relationship of the Parties. The Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner; to furnish efficient construction administration, management services, and supervision with sufficient quantities of fully qualified, competent and experienced personnel; to furnish at all times an adequate supply of workers and materials; to furnish and employ throughout the Project timely and appropriate and quality assurance and quality control procedures related to design, construction, and commissioning, and to perform the Work in an expeditious and economical manner consistent with the Owner’s interests. The Owner agrees to furnish and approve, in a timely manner, information required by the Design-Builder and to make payments to the Design-Builder in accordance with the requirements of the Design-Build Documents; provided that Design-Builder, at all times, will inform Owner of time needed for responses or information so that the Project is not delayed.

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS

§ 2.1 CONTRACT SUM

The Owner shall pay the Design-Builder the Contract Sum in current U.S. funds for the Design-Builder’s performance of the Agreement as set forth in Exhibit B-1. The Contract Sum shall be the amount to be paid to the Design-Builder for the proper performance of the Work. The Contract Sum shall include Early Release Work to the extent authorized in writing by Owner prior to execution of this Agreement. Costs to design, complete, and commission the Work which exceed the Contract Sum shall be borne by the Design-Builder. The Contract Sum shall be paid in accordance with the Payment Schedule attached hereto as Exhibit B-2 Payment Schedule and the terms in this Agreement.

§ 2.2 SEPARATED CONTRACT

If this Project is subject to particular tax treatment, the terms of such treatment are set forth in Exhibit B-3 Separated Contract Requirements. Design-

Builder agrees to comply with all terms and conditions as set forth in Exhibit B-3.

· 2.3 For properly submitted and complete Applications for Payment, undisputed amounts unpaid thirty (35) days after the invoice due date shall bear interest as set forth in Texas Property Code Chapter 28.

· 2.4 RETAINAGE. Owner shall withhold reserved funds in the amount equal to ten (10%) percent of all payments to Design-Builder under this Agreement as retainage (the “Retainage”). The Retainage shall be held by Owner as security for the performance of Design-Builder’s obligations hereunder. The Parties acknowledge that because the Retainage shall constitute security, Owner may utilize the same to, among other things, cure any Design-Builder default, offset Liquidated Damages, pay unpaid Subcontractors (if any), remove Liens filed or claimed by Subcontractors, and/or offset against any other amounts payable by Design-Builder to Owner under this Agreement.

· 2.5 EARNED INCENTIVE

To the extent Design-Builder has an opportunity to earn an incentive pursuant to its performance during this Project and through the 2-year warranty period per paragraph 12.2.2, the terms and conditions of such Performance Incentive are included in Exhibit D-2 Performance Incentives.

§ 2.6 LIQUIDATED DAMAGES

The Design-Builder’s liability for liquidated damages resulting from the Design-Builder’s failure to achieve Key Milestones and Substantial Completion within the Contract Time are as set forth in Exhibit C-3 Project Schedule Key Milestones.

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT

· 3.1 General

· 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the Project is located.
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· 3.1.2 Design-Builder’s Key Personnel and Project Manager. The Design-Builder shall designate in writing the Project Manager, who shall have express authority to bind the Design-Builder with respect to all matters under this Agreement. Design-Builder’s Key Personnel and Organization plan sets forth the project management personnel and is attached hereto as Exhibit E-1. The Design-Builder’s Key Personnel identified on Exhibit E-1, including but not limited to Design-Builder’s Project Manager, may only be changed by Design-Builder upon the receipt of the prior written consent of Owner, which may be withheld in Owner’s sole discretion. Owner may request that Design-Builder change the Design-Builder’s Key Personnel including Design-Builder’s Project Manager with Design-Builder’s consent, and such consent shall not be unreasonably withheld, conditioned or delayed. The Design-Builder’s Project Manager shall have the responsibility, authority and supervisory power of Design-Builder’s for design, engineering, construction, procurement, testing and start-up of the Work, as well as all matters relating to the administration of the provisions of this Agreement, and will be primarily located at the Project Site on a daily basis. All communications from Owner to Design-Builder’s Project Manager shall be deemed to be given to Design-Builder.

· 3.1.3 The Design-Builder shall perform the Work in accordance with this Agreement, the Design-Build Documents, Applicable Laws, and industry standards. The Design-Build Documents shall be designed in accordance with all Applicable Laws and standards applicable to the Work. The Design-Builder shall not be relieved of its obligations to perform the Work in accordance with the Design-Build Documents by the activities, tests, inspections, or approvals of the Owner or any third-party inspectors or consultants of Owner.

· 3.1.4 If the Design-Builder performs Work contrary to Applicable Laws, the Design-Builder shall assume responsibility for such Work and shall bear

the costs attributable to correction and any other Work affected thereby.

· 3.1.4.1 Neither the Design-Builder nor any Subcontractor, Consultant, or Architect shall be obligated to perform any act which they believe will violate any Applicable Laws. If the Design-Builder determines that implementation of any instruction received from the Owner, including those in the Owner’s Criteria, would cause a violation of any Applicable Laws, the Design-Builder shall notify the Owner in writing. Upon confirmation by the Owner that a change to the Owner’s Criteria is required to remedy the violation, the Owner and the Design-Builder shall execute a Modification.

· 3.1.5 The Design-Builder shall be responsible to the Owner for acts and omissions of the Design-Builder’s employees, Architect, Contractor, Consultants, Subcontractors, and their agents and employees, and any other persons or entities performing portions of the Work for, or on behalf of, the Design-Builder.

· 3.1.6 The Design-Builder shall schedule and conduct periodic meetings with the Owner to review matters such as procedures, progress,

coordination, and scheduling of the Work.

· 3.1.7 The Design-Builder shall furnish the services of Architects, Consultants, Subcontractors, and suppliers identified in Article 1 or otherwise required to fulfill its obligations under the Design-Build Documents. When Applicable Law requires that services be performed by licensed professionals, the Design-Builder shall provide those services through qualified and licensed professionals.

· 3.1.8 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obtain necessary approvals of authorities having jurisdiction over the Project.

· 3.1.9 Progress Reports

· 3.1.9.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. On a monthly basis, or otherwise as agreed to by the Owner and Design-Builder, the Design-Builder shall submit written progress reports to the Owner, showing estimated percentages of completion and other information identified below:

.1 Work completed for the period;

.2 Project schedule status;

.3 Submittal schedule and status report, including a summary of outstanding Submittals;

.4 Requests for information to be provided by the Owner, including those that are outstanding and the timeframe in which Owner must respond so as not to delay the Work;
.5 Approved Change Orders and Change Directives;

.6 Pending Change Order and Change Directive status reports;

.7 Tests and inspection reports;

.8 Status report of Work rejected by the Owner;

.9 Status of submissions and approvals required by authorities having jurisdiction over the Project;

.10 Status of Claims previously submitted in accordance with Article 15;

.11 Cumulative total of the Cost of the Work to date including the Design-Builder’s compensation and Reimbursable Expenses, if any;
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.12 Current Project cash-flow and forecast reports;

.13 Additional information as required by the Owner.

· 3.1.9.1.1 In addition to its monthly progress reports, the Design-Builder shall submit daily reports to the Owner for each Day during the Contract Time. The daily report must identify all activities performed related to the Work, including but not limited to numbers of workers by trade, Equipment in use or delivered, inspections scheduled or performed, and performance of Change Order and Construction Change Directive Work. The daily report shall be completed electronically on a form approved by the Owner.

· 3.1.10 Design-Builder’s Schedule

· 3.1.10.1 The Design-Builder, as part of the Design-Builder’s evaluation of the Owner’s Criteria, shall prepare and submit for the Owner’s acceptance a Project schedule, which shall provide for expeditious and practicable execution of the Work. The Project schedule shall (1) include the time required for design and construction, (2) not exceed time limits set forth under the Design-Build Documents, (3) be revised only with written approval of Owner, (4) include allowances for periods of time required for the Owner’s review, and (5) include allowances for approval of submissions by authorities having jurisdiction over the Project.

· 3.1.10.2 The Design-Builder shall perform the Work in strict accordance with the most recent Project Schedule accepted by the Owner, attached hereto as Exhibit C-2 Project Schedule which may only be revised through an approved Change Order executed by Owner.

· 3.1.11 Standard of Care

The Design-Builder shall perform the Work consistent with Prudent Manufacturing Industry Practices. Design-Builder shall perform the Work in a manner that is (a) in compliance with Prudent Manufacturing Industry Practices; (b) in compliance with the terms of this Agreement (including all Exhibits attached hereto); (c) in compliance with all Applicable Laws; (d) in a safe, expeditious, good, diligent and workmanlike manner, (e) in compliance with the safety regulations and standards adopted under the Occupational Safety and Health Act of 1970, as amended from time to time; (f) in compliance with the written specifications of the manufacturers of all Equipment, Owner-Provided Equipment (if any), and all manufacturers warranties. In no event will references in any provision of this Agreement to one or more of the standards, guidelines, practices, regulations, Applicable Laws, or permits be interpreted to limit the applicability of all such standards, guidelines, practices, regulations, laws, and permits to such provision.

§ 3.1.12 Warranty

The Design-Builder warrants to the Owner that the Work, including all labor, materials, and Equipment, furnished under the Contract will be of good quality and new. The Design-Builder shall furnish satisfactory evidence as to the kind and quality of materials and equipment. The Design-Builder further warrants that the Construction Work will conform to the requirements of the Design-Build Documents and Applicable Laws. The Design-Builder further warrants that the Work will be performed in a good and workmanlike manner and will be free from defects. Construction Work not conforming to these requirements may be considered defective. For warranty purposes, the design services by the Design-Builder are expressly excluded from the warranties in this Section or any other warranties contained herein; provided, however, for the avoidance of any doubt, the foregoing exclusion shall not be deemed to release the Design-Builder (including anyone with whom Design-Builder contracts to perform the Work) who perform professional design services from any liability whatsoever arising out of their negligent act, errors, and omissions. Design-Builder’s warranty excludes remedy for damage or defect caused by abuse, alterations to the materials, equipment, or construction not executed by the Design-Builder, improper or insufficient maintenance, improper operation, or normal wear and tear and normal usage. The Design-Builder agrees to assign to the Owner at the time of Final Completion of the Work any and all Equipment, Subcontractor, or manufacturer’s warranties relating to materials and labor used in the Work and further agrees to perform the Work in such manner so as to preserve any and all such manufacturer’s warranties.

· 3.1.13 Royalties, Patents and Copyrights

· 3.1.13.1 The Design-Builder shall pay all royalties and license fees for designs, processes, or products, required by the Design-Build Documents.

· 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall hold the Owner and its Separate Contractors and consultants harmless from loss on account thereof, but shall not be responsible for defense or loss when a particular design, process, or product of a particular manufacturer or manufacturers is required by the Owner, or where the copyright violations are contained in the Owner’s Criteria. However, if an infringement of a copyright or patent is discovered by, or made known to, the Design-Builder, the Design-Builder shall be responsible for the loss unless such information is promptly furnished to the Owner. If the Owner receives notice from a patent or copyright owner of an alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt notice to the Design-Builder.
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· 3.1.14 Indemnification

· 3.1.14.1 GENERAL INDEMNITY. TO THE FULLEST EXTENT PERMITTED BY LAW, DESIGN-BUILDER SHALL DEFEND, INDEMNIFY, AND HOLD HARMLESS OWNER, ITS EMPLOYEES, DIRECTORS, OWNERS, MEMBERS, MANAGERS, PARTNERS, OFFICERS, PARENTS, SUBSIDIARIES, AGENTS, AND AFFILIATES, (HEREINAFTER REFERRED TO INDIVIDUALLY AS AN “INDEMNITEE” AND COLLECTIVELY AS THE “INDEMNITEES”) FROM AND AGAINST ALL LOSSES, DAMAGES, AND EXPENSES, INCLUDING BUT NOT LIMITED TO REASONABLE ATTORNEYS’ FEES AND COSTS INCURRED BY INDEMNITEES:

1. CAUSED BY OR RESULTING FROM ANY NEGLIGENT OR INTENTIONAL ACT OR OMISSION OR VIOLATION OF APPLICABLE LAW BY THE DESIGN-BUILDER, ARCHITECT, CONTRACTOR, ANY CONSULTANTS, SUBCONTRACTORS OR ANY OTHER ENTITY OVER WHICH THE FOREGOING ENTITIES EXERCISE CONTROL;

2. CAUSED BY OR RESULTING FROM ANY CLAIM ASSERTING INFRINGEMENT OR ALLEGED INFRINGEMENT OF A PATENT, TRADEMARK, COPYRIGHT OR OTHER INTELLECTUAL PROPERTY RIGHT IN CONNECTION WITH THE INFORMATION FURNISHED BY OR THROUGH DESIGN-BUILDER, ARCHITECT, THEIR AGENTS, ANY CONSULTANT UNDER CONTRACT, OR ANY OTHER ENTITY OVER WHICH THE DESIGN-BUILDER EXERCISES CONTROL;

3. DUE TO THE FAILURE OF DESIGN-BUILDER, ARCHITECT, CONSULTANTS OR SUBCONTRACTORS UNDER CONTRACT, OR ANY OTHER ENTITY OVER WHICH THE DESIGN-BUILDER EXERCISES CONTROL TO PAY ANY CONTRACTING PARTY OR VENDOR AMOUNTS DUE FOR SERVICES PROVIDED IN CONNECTION WITH THE PROJECT; OR

4. OTHERWISE ARISING OUT OF OR RESULTING FROM THE PERFORMANCE OF THE SERVICES UNDER THIS AGREEMENT, INCLUDING SUCH CLAIMS, DAMAGES, LOSSES OR EXPENSES ATTRIBUTABLE TO BODILY INJURY, SICKNESS, DISEASE OR DEATH, OR TO INJURY TO OR DESTRUCTION OF TANGIBLE PROPERTY, INCLUDING LOSS OF USE RESULTING THEREFROM.

THIS INDEMNITY DOES NOT REQUIRE INDEMNIFICATION FOR CLAIMS, DAMAGES, LOSSES, COSTS AND EXPENSES TO THE EXTENT CAUSED BY OR RESULTING FROM THE NEGLIGENT ACTS OR OMISSIONS OF THE OWNER OR INDEMNITEES.

DIRECTLY OR INDIRECTLY EMPLOYED BY THEM, OR ANYONE FOR WHOSE ACTS THEY MAY BE LIABLE, THE INDEMNIFICATION OBLIGATION UNDER SECTION 3.1.14 SHALL NOT BE LIMITED BY A LIMITATION ON AMOUNT OR TYPE OF DAMAGES, COMPENSATION, OR BENEFITS PAYABLE BY OR FOR THE DESIGN-BUILDER OR A SUBCONTRACTOR UNDER WORKERS’ COMPENSATION ACTS, DISABILITY BENEFIT ACTS, OR OTHER EMPLOYEE BENEFIT ACTS.

· 3.1.14.2 INDEMNIFICATION FOR EMPLOYEE INJURY CLAIMS. TO THE FULLEST EXTENT PERMITTED BY LAW, DESIGN-BUILDER `SHALL DEFEND, INDEMNIFY AND HOLD HARMLESS OWNER AND INDEMNITEES FROM AND AGAINST ALL DAMAGES, LOSSES, COSTS, AND EXPENSES, INCLUDING BUT NOT LIMITED TO REASONABLE ATTORNEYS’ FEES, ARISING OUT OF OR RESULTING FROM BODILY INJURY OR DEATH OF ANY EMPLOYEE OF THE DESIGN-BUILDER, ARCHITECT, CONTRACTOR, OR ANY OF SUBCONTRACTORS OR CONSULTANTS OR ANYONE DIRECTLY OR INDIRECTLY EMPLOYED BY THEM OR ANYONE OVER WHOM DESIGN-BUILDER IS LEGALLY RESPONSIBLE, BROUGHT BY SUCH INJURED EMPLOYEE OR THE EMPLOYEE’S WORKERS COMPENSATION INSURANCE CARRIER (HEREINAFTER REFERRED TO AS AN "EMPLOYEE INJURY CLAIM") WHETHER OR NOT ARISING OUT OF OR RESULTING FROM ANY NEGLIGENCE ON THE PART OF OWNER, BUT NOT TO THE EXTENT OF OWNER’S NEGLIGENCE, GROSS NEGLIGENCE, OR WILFUL MISCONDUCT; IT BEING EXPRESSLY THE INTENT OF THE PARTIES FOR DESIGN-BUILDER TO INDEMNIFY OWNER FOR ITS OWN NEGLIGENCE EXCEPT AS PROVIDED FOR HEREIN ABOVE. IN CLAIMS AGAINST ANY PERSON OR ENTITY INDEMNIFIED UNDER THIS SECTION 3.1.14 BY AN EMPLOYEE OF THE DESIGN-BUILDER, A SUBCONTRACTOR, ANYONE DIRECTLY OR INDIRECTLY EMPLOYED BY THEM, OR ANYONE FOR WHOSE ACTS THEY MAY BE LIABLE, THE INDEMNIFICATION OBLIGATION UNDER SECTION 3.1.14 SHALL NOT BE LIMITED BY A LIMITATION ON AMOUNT OR TYPE OF DAMAGES, COMPENSATION, OR BENEFITS PAYABLE BY OR FOR THE DESIGN-BUILDER OR A SUBCONTRACTOR UNDER WORKERS’ COMPENSATION ACTS, DISABILITY BENEFIT ACTS, OR OTHER EMPLOYEE BENEFIT ACTS.

· 3.1.14.3 LIMITATION ON INDEMNITY FOR CLAIMS THAT ARISE FROM PROFESSIONAL SERVICES. The general indemnification provided for in Section 3.1.14.1 expressly excludes the duty of Design-Builder to defend the Owner and the Indemnitees to the extent that claims relate to negligent errors or omissions in the performance of professional services. However, the absence of the duty to defend shall not preclude Owner and Indemnitees from recovery of all attorneys’ fees, expenses, and costs as part of its damages where and to the extent such amounts are caused by the negligence of Design-Builder, its Architect, Contractor, or any of Subcontractors or Consultants or anyone directly or indirectly employed by Design-Builder or for whom Design-Builder is legally responsible. Nothing in this section shall apply to indemnification for claims arising from non-professional services in Sections 3.1.14.1 and 3.1.14.2 of this Agreement.
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· 3.1.14.3 ATTORNEY’S FEES. Notwithstanding the other provisions of Section 3.1.14 to the contrary and to the fullest extent permitted by Applicable Law, to the extent Owner or Indemnitees incur attorneys’ fees, costs, and expenses related to dispute resolution and defense of any Claim asserted against the Owner or any Indemnitee that arises out of or results from the acts or omissions of the Design-Builder described in Sections 3.1.14.1 or 3.1.14.2 above Design-Builder shall reimburse Owner all attorney’s fees, costs, and expenses, including expert fees, in proportion to the Design-Builder’s liability found after a final adjudication of liability.

· 3.1.14.2 In claims against any person or entity indemnified under this Section 3.1.14 by an employee of the Design-Builder, a Subcontractor, anyone directly or indirectly employed by them, or anyone for whose acts they may be liable, the indemnification obligation under Section 3.1.14 shall not be limited by a limitation on amount or type of damages, compensation, or benefits payable by or for the Design-Builder or a Subcontractor under workers’ compensation acts, disability benefit acts, or other employee benefit acts.

· 3.1.15 Contingent Assignment of Agreements

· 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that

.1	assignment is effective only after termination of the Contract by the Owner for cause pursuant to Sections 14.1.4 or 14.2.2 and only for those agreements that the Owner accepts by notifying the Design-Builder and the Architect, Consultants, and Subcontractors whose agreements are accepted for assignment; and

.2	assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the Contract.

When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and obligations under the agreement, but only for events and payment obligations that arise after the effective date of the assignment.

· 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 60 days, the compensation under the assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension.

· 3.1.15.3 Upon assignment to the Owner under this Section 3.1.15, the Owner may further assign the agreement to a successor design-builder or other entity. If the Owner assigns the agreement to a successor design-builder or other entity, the Owner shall nevertheless remain legally responsible for all of the successor design-builder’s or other entity’s obligations under the agreement.

· 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and provide bonds as set forth in Exhibit L -

Insurance Requirements.

ARTICLE 4 DESIGN PHASE WORK

· 4.1 General

· 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be for the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and Design-Builder execute a Modification.

· 4.1.2 The Design-Builder shall advise and make recommendations to the Owner on proposed site use and improvements, selection of materials, building systems, and equipment, and temporary Project facilities. The Design-Builder shall also provide the Owner with recommendations, consistent with the Owner’s Criteria, on constructability; availability of materials and labor; time requirements for procurement, installation, and construction; and factors related to construction cost including, but not limited to, costs of alternative designs or materials, preliminary budgets, life-cycle data, and possible cost reductions.

· 4.2 Evaluation of the Owner’s Criteria
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· 4.2.1 The Design-Builder shall visit the Project site to become generally familiar with local conditions under which the Work is to be performed. By executing this Agreement, Design-Builder represents and warrants that it has reviewed Owner’s Criteria and established that the Contract Sum and Contract Time are reasonable amounts and time in which to fully perform the Work.

· 4.3 Preliminary Design

· 4.3.1 The Design-Builder has prepared and submitted a Preliminary Design to the Owner.

ARTICLE 5 FINAL DESIGN AND CONSTRUCTION WORK

· 5.1 Design Development and Construction Documents

· 5.1.1 The Work shall be designed and engineered to be suitable for Owner’s use in connection with the Project and Owner’s intended use per industry standards, Owner’s Criteria, and Applicable Laws. Upon the execution of the this Agreement, the Design-Builder shall prepare Construction Documents. The Construction Documents shall establish the quality levels of materials and systems required for permitting and completion of the Construction Work. The Construction Documents shall be consistent with the Design-Build Documents, Applicable Laws, and industry standards.

· 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information. If the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall not modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure of the Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform the Work in accordance with the Design-Build Documents.

· 5.1.3 The Design-Builder shall be responsible as part of its design services (with the assistance of the Owner) for coordinating and filing documents required for the approval of all governmental authorities having jurisdiction over the Project. The Design-Builder shall be responsible for making the changes in the Construction Documents required by the governmental and utility authorities at Design-Builder’s time and expense.

· 5.2 Construction Work

· 5.2.1 Commencement. Except for any Early Release Work described in Section 5.2.2, the date of commencement of the Construction Work shall be the date identified in a Notice to Proceed issued by Owner after execution of this Agreement.

· 5.2.1.1 Project Schedule. The Design-Builder has submitted to owner Exhibit C-2 Project Schedule is a detailed construction schedule, utilizing the CPM method (“Construction Schedule”). With each Application for Payment, and on intervals as Owner may request, Design-Builder shall provide an updated Construction Schedule for Owner’s review and approval. Each Construction Schedule shall contain detail appropriate for the Project, including (1) the date of commencement of the Work, interim schedule milestone dates, and the date of Substantial Completion; (2) an apportionment of the Work by construction activity; and (3) the time required for completion of each portion of the Work. The schedule shall provide for the orderly progression of the Work to completion and shall not exceed time limits current under the Design-Build Documents. The Construction Schedule shall be prepared by a competent scheduler, and used by the Design-Builder to plan, prosecute, and coordinate the Work in an orderly and expeditious manner. Providing updated or changed Construction Schedules to Owner shall not change the guaranteed dates for Key Milestones, Substantial Completion, Testing and Commissioning, or Final Completion, and any other key dates set forth in Exhibit C-2 without an approved and executed Change Order.

· 5.2.2 Early Release Work – Not applicable.

· 5.2.3 Supervision. The Design-Builder shall supervise and direct the Construction Work, using the Design-Builder’s best skill and attention. The Design-Builder shall be fully and solely responsible for, and have control over, construction means, methods, techniques, sequences, and procedures, and for coordinating all portions of the Construction Work under the Contract.

· 5.3 Submittals

· 5.3.1 Submittals consist of Shop Drawings, Product Data, and Samples.

.1	Shop Drawings. Shop Drawings are drawings, diagrams, schedules, calculations, and other data specially prepared for the Construction Work by the Design-Builder or a Subcontractor, Sub-subcontractor, manufacturer, supplier, or distributor, to illustrate some portion of the Construction Work.
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.2	Product Data. Product Data are illustrations, standard schedules, performance charts, instructions, brochures, diagrams, and other information furnished by the Design-Builder to illustrate materials or equipment for some portion of the Construction Work.

.3	Samples. Samples are physical examples that illustrate materials, equipment, or workmanship, and establish standards by which the Construction Work will be judged.

· 5.3.1.4 Submittals are not Design-Build Documents. Their purpose is to demonstrate how the Design-Builder proposes to conform to the information given and the design concept expressed in the Design-Build Documents for those portions of the Construction Work for which the Design-Build Documents require submittals. Review by the Owner is subject to the limitations of Section 5.3.3.1. Informational submittals upon which the Owner is not expected to take responsive action may be so identified in the Design-Build Documents. Submittals may be returned by the Owner without action. Notwithstanding anything to the contrary herein, Design-Builder is fully responsible for the design and the review and approval of Submittals from Contractor, Subcontractors, and Consultants. Nothing herein, including any review by Owner or Owner’s separate consultants, shall shift such responsibility from Design-Builder to Owner.

· 5.3.1.5 Submittal Schedule. If Owner requests to review Submittals during performance of the Construction Work, the Design-Builder, prior to submitting any submittals, and thereafter as necessary to maintain a current submittal schedule, shall provide a submittal schedule for the Owner’s approval. The Owner’s approval shall not be unreasonably delayed or withheld. The submittal schedule shall (1) be coordinated with the Design-Builder’s construction schedule, and (2) allow the Owner reasonable time to review submittals. If the Design-Builder fails to submit a submittal schedule or fails to provide submittals in accordance with the approved submittal schedule, the Design-Builder shall not be entitled to any increase in the Contract Sum or extension of Contract Time based on the time required for review of submittals.

· 5.3.1.6 Documents and Submittals at the Site

The Design-Builder shall make available, at the Project site, the entire Project file, including but not limited to Change Orders, Change Directives, and other Modifications, in good order and marked currently to indicate field changes and selections made during performance of the Construction Work, and the all Submittals. These shall be in electronic form or paper copy, available to the Owner, and delivered to the Owner upon completion of the Work as a record of the Construction Work as constructed.

· 5.3.2 Design-Builder’s Submittal Responsibilities

· 5.3.2.1 The Design-Builder shall review for compliance with the Design-Build Documents, approve, and submit to the Owner after Design-Builder’s thorough review and approval, Submittals required by the Design-Build Documents, in accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal schedule, with reasonable promptness and in such sequence as to cause no delay in the Construction Work or in the activities of the Owner or of Separate Contractors.

· 5.3.2.2 By submitting Submittals, the Design-Builder represents to the Owner that the Design-Builder has (1) reviewed and approved them, (2) determined and verified materials, field measurements, and field construction criteria related thereto and (3) checked and coordinated the information contained within such submittals with the requirements of the Construction Work and of the Design-Build Documents.

· 5.3.2.3 If a Submittal is required to be approved by Owner, Design-Builder shall perform no portion of the Construction Work for which the Design-Build Documents require submittal and review of Submittals, until the respective submittal has been approved by the Owner.

· 5.3.2.4 The Construction Work shall be in accordance with approved submittals except that the Design-Builder shall not be relieved of responsibility for deviations from the requirements of the Design-Build Documents or Applicable Laws by the Owner’s approval of Submittals. The Design-Builder shall not be relieved of responsibility for errors or omissions in Submittals by the Owner’s approval, review, (or lack thereof).

· 5.3.2.5 The Design-Builder shall direct specific attention, in writing or on resubmitted Submittals, to revisions other than those requested by the Owner on previous submittals. In the absence of such notice, the Owner’s approval of a resubmission shall not apply to such revisions.

· 5.3.3 Owner’s Submittal Responsibilities

· 5.3.3.1 The Owner may review the Design-Builder’s Submittals, but only for the limited purpose of general conformance with the information and design concept expressed in the Design-Build Documents. Review of such submittals, if any, is not conducted for the purpose of determining the accuracy and completeness of other details such as dimensions and quantities, or for substantiating instructions for installation or performance of equipment or systems, all of which remain the responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s review of the Design-Builder’s Submittals shall not relieve the Design-Builder of the obligations under Sections 3.1.3, 3.1.11, and 5.3.2. The Owner’s review shall not constitute approval of safety precautions or of any construction means, methods, techniques, sequences, or procedures. The Owner’s approval of a specific item shall not indicate approval of an assembly of which the item is a component.
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· 5.3.3.3 The persons or entities, in addition to the Owner’s representative, who are required to review the Design-Builder’s Submittals are as follows: Not Applicable.
(List name, address, and other information.)

· 5.4 Services Necessary to Support Construction Work

· 5.4.1 The Design-Builder shall provide the services required to complete the Construction Work including services required to carry out the Design-Builder’s responsibilities for construction means, methods, techniques, sequences, and procedures. The Design-Builder shall perform such services in compliance with all Applicable Laws and applicable industry standards.

· 5.4.2 All drawings, calculations, specifications, certifications, Shop Drawings, and other Submittals prepared under the Design-Build Documents shall be signed and sealed by design professionals licensed and authorized pursuant to the authorities having jurisdiction over such Work.

· 5.4.3 The Owner shall be entitled to rely upon the services, certifications, and approvals provided by the design professionals under Section 5.4.2, it being understood that Owner is relying upon Design-Builder’s professional services and expertise. The Owner shall provide prompt notice to the Design-Builder if the Owner observes or otherwise becomes aware of any errors, omissions, or inconsistencies in such services or information; provided that nothing herein requires Owner to discover same. The Owner is not required to ascertain that the services, certifications, and approvals performed or provided by the Design-Builder or the licensed design professional in connection with the Construction Work are in accordance with Applicable Laws, but the Owner shall promptly report to the Design-Builder any nonconformity discovered by, or made known to, the Owner.

· 5.5 Labor and Materials

· 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and other facilities and services, necessary for proper execution and completion of the Construction Work, whether temporary or permanent, and whether or not incorporated or to be incorporated in the construction.

· 5.5.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make substitutions only with the consent of the Owner and in accordance with a Change Order or Change Directive.

· 5.5.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees and other persons carrying out the Construction Work. The Design-Builder shall not permit employment of unfit persons or persons not properly skilled in tasks assigned to them. The Design-Builder shall immediately remove from the Work any person whose removal the Owner requests with reasonable cause at no change in the Contract Sum or Contract Time.

· 5.5.4 All products and materials incorporated into the Project as part of the Work shall be certified as "asbestos-free" and "lead-free" by United States standards, and shall also be free of all hazardous materials. At the completion of the Project, the Design-Builder shall submit Certifications of Asbestos-Free and of Lead-Free Materials certifying that all materials and products incorporated into the Work meet the requirements of this Section and shall also certify that materials and products incorporated into the Work are free of hazardous materials.

· 5.6 Taxes

Except to the extent this Project is subject to a terms related to a separated contract which is contained in Exhibit B-3 Separated Contract Requirements, Design-Builder shall pay all sales, consumer, use and similar taxes, for the Construction Work provided by the Design-Builder, that are legally enacted when this Agreement is executed, whether or not yet effective or merely scheduled to go into effect. Design-Builder acknowledges and agrees that the Contract Sum includes all tariffs or other additional costs for international supply of products, materials, or Equipment required for the Work and that it shall not be entitled to an increase in the Contract Sum for such costs.

§ 5.7 Permits, Fees, Notices and Compliance with Laws
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· 5.7.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the building permit as well as any other permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Construction Work and Substantial Completion of the Project.

· 5.7.2 The Design-Builder shall comply with and give notices required by applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Construction Work.

· 5.7.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are (1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the Design-Build Documents indicated in information or reports provided to the Design-Builder by the Owner, or (2) unknown physical conditions of an unusual nature that differ materially from those ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions are disturbed and in no event later than 14 days after the conditions are first observed. The Owner shall promptly investigate such conditions and, if the Owner determines that they differ materially and cause an increase or decrease in the Design-Builder’s cost of, or time required for, performance of any part of the Work, the Contract Sum or Contract Time, or both, shall be equitably adjusted. If the Owner determines that the conditions at the site are not materially different from those indicated in the Design-Build Documents and that no change in the terms of the Contract is justified, the Owner shall promptly notify the Design-Builder, stating the reasons. If the Design-Builder disputes the Owner’s determination, the Design-Builder may submit a Claim as provided in Article 15. No increase to the Contract Sum or the Contract Time shall be allowed if the Design-Builder knew or reasonably should have known of the concealed conditions prior to executing this Agreement.

· 5.7.4 If, in the course of the Construction Work, the Design-Builder encounters human remains, or recognizes the existence of burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the Owner but shall continue with all other operations that do not affect those remains or features. Requests for adjustments in the Contract Sum and Contract Time arising from the existence of such remains or features may be made as provided in Article 15.

· 5.8 Allowances

· 5.8.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents. Items covered by allowances shall be supplied for such amounts, and by such persons or entities as the Owner may direct, but the Design-Builder shall not be required to employ persons or entities to whom the Design-Builder has reasonable objection.

· 5.8.2 Unless otherwise provided in the Design-Build Documents,

.1	allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site and all required taxes, less applicable trade discounts;

.2	the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, profit, and other expenses contemplated for stated allowance items, shall be included in the Contract Sum but not in the allowances; and

.3	whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly by Change Order. The amount of the Change Order shall reflect (1) the difference between actual costs and the allowances under Section 5.8.2.1 and (2) changes in Design-Builder’s costs under Section 5.8.2.2.

· 5.8.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances requiring Owner selection.

· 5.9 Subcontracts and Other Agreements

· 5.9.1 Those portions of the Construction Work that the Design-Builder does not customarily perform with the Design-Builder’s own personnel shall be performed under subcontracts or other appropriate agreements with the Design-Builder. The Owner may designate specific persons from whom, or entities from which, the Design-Builder shall obtain bids. The Design-Builder shall obtain bids from subcontractors, and from suppliers of materials or equipment fabricated especially for the Construction Work, who are qualified to perform that portion of the Construction Work in accordance with the requirements of the Design-Build Documents. The Design-Builder shall deliver such bids to the Owner with an indication as to which bids the Design-Builder intends to accept. The Owner then has the right to review the Design-Builder’s list of proposed subcontractors and suppliers and, subject to Section 5.9.1.1, to object to any subcontractor or supplier. Any approval or objection by the Owner shall not relieve the Design-Builder of its responsibility to perform the Construction Work in accordance with the Design-Build Documents. The Design-Builder shall not be required to contract with anyone to whom the Design-Builder has reasonable objection.
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· 5.9.1.1 When a specific subcontractor or supplier (1) is recommended to the Owner by the Design-Builder; (2) is qualified to perform that portion of the Construction Work; and (3) has submitted a bid that conforms to the requirements of the Design-Build Documents without reservations or exceptions, but the Owner requires that another bid be accepted, then the Design-Builder may require that a Change Order be issued to adjust the Contract Sum by the difference between the bid of the person or entity recommended to the Owner by the Design-Builder and the amount of the subcontract or other agreement actually signed with the person or entity designated by the Owner.

· 5.9.2 Subcontracts or other agreements shall conform to the applicable payment provisions of this Agreement and shall not be awarded on the basis of cost plus a fee without the Owner’s prior written approval. If a subcontract is awarded on the basis of cost plus a fee, the Design-Builder shall provide in the Subcontract for the Owner to receive the same audit rights with regard to the Subcontractor as the Owner receives with regard to the Design-Builder in Article 9.

· 5.9.3 If the Owner reasonably concludes that any portion of the Work subcontracted by the Design-Builder is not being performed in accordance with the Design-Build Documents, or if the Owner otherwise has reasonable objection to the involvement of a particular subcontractor in connection with the Project, the Design-Builder shall, upon request of the Owner, remove the Subcontractor performing such Work. This removal shall not relieve the Design-Builder of its responsibility for the performance of the Work or compliance with all of the requirements of the Contract within the Contract Sum and Contract Time.

· 5.10 Use of Site

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not unreasonably encumber the site with materials or equipment.

§ 5.11 Cutting and Patching

The Design-Builder shall not cut, patch, or otherwise alter fully or partially completed construction by the Owner or a Separate Contractor except with written consent of the Owner and Separate Contractor. Consent shall not be unreasonably withheld. The Design-Builder shall not unreasonably withhold, from the Owner or Separate Contractor, its consent to cutting or otherwise altering the Construction Work.

· 5.12 Cleaning Up

· 5.12.1 The Design-Builder shall (and shall cause its Subcontractors to) keep the premises and surrounding area free from accumulation of waste materials and rubbish caused by operations under the Contract. Design-Builder shall maintain the Site in a neat and orderly condition throughout the performance of the Work and shall at all times keep the Site reasonably free from waste materials, rubbish and Hazardous Materials produced by the Work. At completion of the Construction Work, the Design-Builder shall remove waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus materials from and about the Project. As part of the Work, Design-Builder will arrange and pay for disposal of sewage and wastes generated by Design-Builder or its personnel as necessary to enable Design-Builder to perform the Work. Prior to the Final Completion Date or as soon as practicable after the termination of this Agreement by Owner, Design-Builder shall (a) remove all Design-Builder’s Equipment from the Site, (b) tear down and remove all temporary structures on the Site built by it or its Subcontractors and restore such areas to a condition consistent with that of a newly constructed semiconductor clean room, (c) reclaim, in accordance with the applicable requirements of Owner, laydown areas and other construction areas as required by the applicable, and (d) remove and dispose of all waste and rubbish generated by Design-Builder and its Subcontractors from and around the Site. Design-Builder shall provide to Contractor all legally required waste disposal manifests, if any, upon request.

· 5.12.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents, the Owner may do so and the Owner shall be entitled to reimbursement from the Design-Builder.

· 5.13 Access to Construction Work

The Design-Builder shall provide the Owner and its Separate Contractors and consultants with access to the Construction Work in preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety criteria and programs, which the Owner, and its Separate Contractors and consultants, shall comply with while at the site.
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· 5.14 Construction Work by Owner or by Separate Contractors

· 5.14.1 Owner’s Right to Perform Construction and to Award Separate Contracts

· 5.14.1.1 The term “Separate Contractor(s)” shall mean contractors retained by the Owner under separate agreements. The Owner reserves the right to perform construction or operations related to the Project with the Owner’s own forces, and with Separate Contractors retained under provisions substantially similar to those of this Agreement. The Owner will notify the Design-Builder promptly after execution of any agreement with a Separate Contractor.

· 5.14.1.2 The Owner shall coordinate the activities of the Owner’s own forces, and of each Separate Contractor, with the Construction Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall participate in a joint review of the construction schedules of the Owner and any Separate Contractors and after mutual agreement the Design-Builder shall revise its construction schedule. The construction schedules shall then constitute the schedules to be used by the Design-Builder, Separate Contractors, and the Owner until subsequently revised.

· 5.14.1.3 Not used.

· 5.15 Owner’s Right to Clean Up

If a dispute arises among the Design-Builder, Separate Contractors, and the Owner as to the responsibility under their respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the Owner may clean up and will allocate the cost among those responsible.

· 5.16 Mutual Responsibility

· 5.16.1 The Design-Builder shall afford the Owner and Separate Contractors reasonable opportunity for introduction and storage of their materials and equipment and performance of their activities, and shall connect and coordinate the Design-Builder’s construction and operations with theirs as required by the Design-Build Documents.

· 5.16.2 If part of the Design-Builder’s Construction Work depends for proper execution or results upon construction or operations by the Owner or a Separate Contractor, the Design-Builder shall, prior to proceeding with that portion of the Construction Work, promptly notify the Owner of apparent discrepancies or defects in the construction or operations by the Owner or Separate Contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Construction Work. Failure of the Design-Builder to notify the Owner of apparent discrepancies or defects prior to proceeding with the Construction Work shall constitute an acknowledgment that the Owner’s or Separate Contractor’s completed or partially completed construction or operations is fit and proper to receive the Design-Builder’s Construction Work. The Design-Builder shall not be responsible for discrepancies or defects in the construction or operations by the Owner or Separate Contractor that are not apparent.

· 5.16.3 The Design-Builder shall reimburse the Owner for costs the Owner incurs that are payable to a Separate Contractor because of the Design-Builder’s delays, improperly timed activities, or defective Construction Work. The Owner shall be responsible to the Design-Builder for costs the Design-Builder incurs because of a Separate Contractor’s delays, improperly timed activities, damage to the Construction Work or defective Construction Work.

· 5.16.4 The Design-Builder shall promptly remedy damage that the Design-Builder causes to completed or partially completed Construction Work or to property of the Owner or Separate Contractors as provided in Section 10.2.5.

ARTICLE 6 CHANGES IN THE WORK

· 6.1 General

· 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in the Design-Build Documents.

· 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Owner may issue a Change Directive without agreement by the Design-Builder.

· 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents. The Design-Builder shall proceed promptly with changes in the Work, unless otherwise provided in the Change Order or Change Directive.

· 6.1.4 Limitations as to Change Orders and Costs. The Parties herein agree that notwithstanding anything in the Design-Build Documents or terms of this Agreement to the contrary, Design-Builder’s rights to increased costs, fees, and expenses related to any change shall be governed by the terms and limitations in Exhibit F Change Order Terms and Limitations.
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§ 6.2 Change Orders

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of the following:

.1	The change in the Work;

.2	The amount of the adjustment, if any, in the Contract Sum; and

.3	The extent of the adjustment, if any, in the Contract Time.

· 6.2.1 Before effectuating a change in the Work or the Design-Build Documents, the Owner may request that the Design-Builder prepare a Change Order proposal (“Change Order Request”), stating the proposed amount of change in the Contract Sum, if any, and the extent of change in the Contract Time, if any, arising from the proposed change, and information requested in Exhibit F-1. The Owner and the Design-Builder shall thereafter confer regarding the proposal. If the Owner does not accept the proposal and thereafter memorialize the proposal in a Change Order, the proposal shall be of no force or effect.

· 6.2.2 Agreement on any Change Order shall constitute a final settlement of all matters relating to the change in the Work which is the subject of the Change Order, including but not limited to, all direct and indirect costs associated with such change and any and all adjustments to the Contract Sum, if any, and the Construction Schedule. In the event a Change Order increases the Contract Sum, Design-Builder shall include the Work covered by such Change Orders in Applications for Payment as if such Work were originally part of the Design-Build Documents.

· 6.3 Change Directives

· 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to agreement on adjustment, if any, in the Contract Sum or Contract Time, or both. The Owner may by Change Directive, without invalidating the Contract, order changes in the Work within the general scope of the Contract consisting of additions, deletions, or other revisions. Subject to the limitations in Section 6.1.4, the Contract Sum or Contract Time, or both, shall be adjusted accordingly.

· 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order.

· 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum an adjustment in the Design-Builder’s compensation, the adjustment shall be based on one of the following methods:
.1   Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to permit evaluation;

.2   Unit prices stated in the Design-Build Documents or subsequently agreed upon;

.3   Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or percentage fee. The Design-

Builder shall keep and present, in such form as the Owner may prescribe, an itemized accounting together with appropriate supporting data; or

.4	As provided in Section 6.3.4.

· 6.3.4 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Contract Sum the Owner shall determine the adjustment on the basis of reasonable expenditures and savings of those performing the Work attributable to the change, including, in case of an increase, an amount for overhead and profit as set forth in this Agreement, or if no such amount is set forth in this Agreement, a reasonable amount. In such case, the Design-Builder shall keep and present, in such form as the Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided in the Design-Build Documents, costs for the purposes of this Section 6.3.4 shall be limited to the following:

.1	Additional costs of professional services;

.2	Costs of labor, applicable payroll taxes, fringe benefits required by agreement or custom, workers’ compensation insurance, and other employee costs approved by the Owner;

.3	Costs of materials, supplies, and equipment, including cost of transportation, whether incorporated or consumed;

.4	Rental costs of machinery and equipment, exclusive of hand tools, whether rented from the Design-Builder or others;

.5	Costs of premiums for all bonds and insurance, permit fees, and sales, use, or similar taxes, directly related to the change; and

.6	Costs of supervision and field office personnel directly attributable to the change.
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· 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, provided in the Change Directive for determining the proposed adjustment in the Contract Sum or Contract Time.

· 6.3.6 Not used.

· 6.3.7 If the Design-Builder disagrees with the adjustment in Contract Time, the Design-Builder may make a Claim in accordance with the applicable provisions of Article 15.

· 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or change that results in a net decrease in the Contract Sum shall be actual net cost. When both additions and credits covering related Work or substitutions are involved in a change, the allowance for overhead and profit shall be figured on the basis of net increase, if any, with respect to that change.

· 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may request payment for Work completed under the Change Directive in Applications for Payment. The Owner will make an interim determination for purposes of certification for payment for those costs deemed to be reasonably justified. The Owner’s interim determination of cost shall adjust the Contract Sum or on the same basis as a Change Order, subject to the right of Design-Builder to disagree and assert a Claim in accordance with Article 15.

· 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract Sum or and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all or any part of a Change Directive.

ARTICLE 7 OWNER’S RESPONSIBILITIES

· 7.1 General

· 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner with respect to all matters requiring the Owner’s approval or authorization.

· 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule; provided that Design-Builder must inform Owner in writing as to any timing needed for decisions in order to maintain the Project Schedule. The Owner shall furnish to the Design-Builder, within a reasonable time after receipt of a written request, information necessary and relevant for the Design-Builder to evaluate, give notice of, or enforce mechanic’s lien rights. Such information shall include a correct statement of the record legal title to the property on which the Project is located, usually referred to as the site, and the Owner’s interest therein.

· 7.1.3 The Owner shall furnish and coordinate the services of the Owner’s consultants and Separate Contractors with those services provided by the Design-Builder. The Owner shall require that its consultants and contractors maintain insurance, including professional liability insurance, as appropriate to the services or work provided.

· 7.1.4 The Owner shall furnish the services of consultants required by a material change in the Owner’s Criteria or authorize the Design-Builder to furnish them pursuant to a Change Order or Change Directive.

· 7.1.5 Not applicable.

· 7.1.6 Except as otherwise provided in the Design-Build Documents or when direct communications have been specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed or retained by the Design-Builder, including the Architect and Subcontractors.

· 7.1.7 Not used.

· 7.1.8 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make on-site inspections to check the quality or quantity of the Work. The Owner shall not have control over, charge of, or responsibility for the construction means, methods, techniques, sequences, or procedures, or for the safety precautions and programs in connection with the Work.

· 7.1.9 The Owner shall not be responsible for the Design-Builder’s failure to perform the Work in accordance with the requirements of the Design-Build Documents. The Owner shall not have control over or charge of, and will not be responsible for, acts or omissions of the Design-Builder, Architect, Consultants, Subcontractors, or their agents or employees, or any other persons or entities performing portions of the Work.
[image: ]


AIA Document A141 – 2024. Copyright © 2004, 2014, and 2024. All rights reserved. “The American Institute of Architects,” “American Institute of Architects,” “AIA,” the AIA Logo, and “AIA Contract Documents” are trademarks of The American Institute of Architects. This document was produced at 19:01:47 CDT on 06/23/2026 under Subscription No. 20250156492
which expires on 08/29/2026, is not for resale, is licensed for one-time use only, and may only be used in accordance with the AIA Contract Documents® Terms of Service. To report copyright violations, e-mail docinfo@aiacontracts.com

User Notes:

20
[image: ]

· 7.1.10 The Owner may reject Work that does not conform to the Design-Build Documents. The Owner may require inspection or testing of the Construction Work in accordance with Section 16.5.2, whether or not the Construction Work is fabricated, installed, or completed. However, neither this authority of the Owner nor a decision made in good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner to the Design-Builder.

· 7.1.11 The Owner shall determine the date or dates of Substantial Completion in accordance with Section 9.9 and the date of final completion in accordance with Section 9.10.

· 7.1.12 The Owner acknowledges that accelerated or fast-track design and construction, or phased construction, provides a benefit, but also carries with it associated risks. Such risks include the Owner incurring costs for the Design-Builder to coordinate and redesign portions of the Project affected by procuring or installing elements of the Project prior to the completion of all relevant Design-Build Documents, and costs for the Design-Builder to remove and replace previously installed Construction Work. If the Owner approves accelerated or fast-track design and construction, or phased construction, the Owner agrees to include in the budget for the Work sufficient contingencies to cover such costs.

· 7.2 Information and Services Required of the Owner

· 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with reasonable promptness; provided that Design-Builder must always inform Owner as to timing needed in order to maintain Project Schedule.

· 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the Design-Build Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections, or investigations conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the Project site.

· 7.2.3 The Owner shall promptly obtain easements, zoning variances, and legal authorizations or entitlements regarding site utilization where essential to the execution of the Project.

· 7.2.4 The Owner shall cooperate with the Design-Builder in securing building and other permits, licenses, and inspections.

· 7.2.5 The Design-Builder should assume that the locations of hidden utilities, plumbing or electrical runs indicated in the surveys of the site or as-built locations provided by the Owner are shown in approximate locations, but the Design-Builder is responsible for making all utility location verifications. The Design-Builder shall not damage or interrupt utilities or utility services of any kind. The Design-Builder shall bear the risk of loss arising out of its Work which directly or indirectly damages or interrupts any utilities or utilities services, or causes or contributes to damages of any nature, except in the case where the loss resulted because the utility location information provided by Owner or utility provider was significantly inaccurate.

· 7.2.6 If the Owner knows of a fault or defect in the Work or non-conformity with the Design-Build Documents, the Owner shall give prompt notice thereof to the Design-Builder.

· 7.2.7 Evidence of the Owner’s Financial Arrangements

· 7.2.7.1 The Design-Builder may request that the Owner furnish reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s obligations under the Contract.

· 7.2.7.2 Upon written request by the Design-Builder, the Owner shall furnish to the Design-Builder reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s obligations under the Contract only if (1) the Owner fails to make payments to the Design-Builder as the Design-Build Documents require; (2) the Design-Builder identifies in writing a reasonable concern regarding the Owner’s ability to make payment when due; or (3) a change in the Work materially changes the Contract Sum. If the Owner fails to provide such evidence, as required, within thirty (30) days of the Design-Builder’s request, the Design-Builder may immediately stop the Work and, in that event, shall notify the Owner that the Work has stopped. However, if the request is made because a change in the Work materially changes the Contract Sum under (3) above, the Design-Builder may immediately stop only that portion of the Work affected by the change until reasonable evidence is provided. If the Work is stopped under this Section 7.2.7, the Contract Time shall be extended appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable costs of shutdown, delay and start-up, plus interest as provided in the Design-Build Documents.
[image: ]


AIA Document A141 – 2024. Copyright © 2004, 2014, and 2024. All rights reserved. “The American Institute of Architects,” “American Institute of Architects,” “AIA,” the AIA Logo, and “AIA Contract Documents” are trademarks of The American Institute of Architects. This document was produced at 19:01:47 CDT on 06/23/2026 under Subscription No. 20250156492
which expires on 08/29/2026, is not for resale, is licensed for one-time use only, and may only be used in accordance with the AIA Contract Documents® Terms of Service. To report copyright violations, e-mail docinfo@aiacontracts.com

User Notes:

21
[image: ]

· 7.2.7.3 After the Owner furnishes evidence of financial arrangements under this Section 7.2.7, the Owner shall not materially vary such financial arrangements without prior notice to the Design-Builder.

· 7.2.7.4 Where the Owner has designated information furnished under this Section 7.2.7 as “confidential,” the Design-Builder shall keep the information confidential as set forth in Article 16.

· 7.2.8 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall furnish the services of geotechnical engineers or other consultants when such services are reasonably necessary to properly carry out the Design Services furnished by the Design-Builder and the design-Builder notifies Owner prior to execution of this Agreement. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearing values, percolation tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary operations for anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants shall include preparation and submission of all appropriate reports and professional recommendations.

· 7.2.9 The Owner shall furnish surveys to describe physical characteristics, legal limitations and utility locations for the site of the Project, and a written legal description of the site. The surveys and legal information shall include, as applicable, grades and lines of streets, alleys, pavements, and adjoining property and structures; designated wetlands; adjacent drainage; rights-of-way, restrictions, easements, encroachments, zoning or deed restrictions, and boundaries and contours of the site; locations, dimensions, and other necessary data with respect to existing buildings, other improvements and trees; and information concerning available utility services and lines, both public and private, above and below grade, including inverts and depths. All the information on the survey shall be referenced to a Project benchmark.

· 7.2.10 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, upon request from the Design-Builder, furnish the services of other consultants when such services are reasonably necessary to properly carry out the Design Services furnished by the Design-Builder. In such event, the Design-Builder shall identify the services required.

· 7.2.11 The Owner shall furnish all legal, insurance, and accounting services, including auditing services, that may be reasonably necessary at any time for the Project to meet the Owner’s needs and interests. The Owner is not required to furnish such services for the Design-Builder’s benefit.

· 7.3 Owner’s Right to Stop Construction Work

If the Design-Builder fails to correct Construction Work which is not in accordance with the requirements of the Design-Build Documents as required by Section 12.2 or persistently fails to carry out Construction Work in accordance with the Design-Build Documents, the Owner may issue a written order to the Design-Builder to stop the Construction Work, or any portion thereof, until the cause for such order has been eliminated; however, the right of the Owner to stop the Construction Work shall not give rise to a duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person or entity, except to the extent required by Section 5.14.1.2.

§ 7.4 Owner’s Right to Carry Out the Construction Work

If the Design-Builder defaults or neglects to carry out the Construction Work in accordance with the Design-Build Documents and fails within a ten-day period after receipt of notice from the Owner to commence and continue correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other remedies the Owner may have, correct such default or neglect. The Owner may, pursuant to Section 9.5.1, withhold or nullify a payment in whole or in part, to the extent reasonably necessary to reimburse the Owner for the reasonable cost of correcting such deficiencies. If current and future payments are not sufficient to cover such amounts, the Design-Builder shall pay the difference to the Owner. If the Design-Builder disagrees with the actions of the Owner, or the amounts claimed as costs to the Owner, the Design-Builder may file a claim pursuant to Article 15. The right of the Owner to correct the Work pursuant to this Section shall not give rise to any duty on the part of the Owner to exercise this right for the benefit of itself or others. The Owner’s exercise of its rights under this Section shall not adversely affect any warranties applicable to the Project or rights available to it pursuant to Applicable Law.
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ARTICLE 8 TIME

· 8.1 Progress and Completion

· 8.1.1 Time limits stated herein for the Design-Builder’s performance of the Work are of the essence of the Contract. By executing this Agreement, the Design-Builder confirms that the Contract Time is a reasonable period for performing the Work.

· 8.1.2 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve the Key Milestones, Mechanical Completion, Substantial Completion, and Final Completion within the Contract Time.

· 8.2 Delays and Extensions of Time

· 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Work by (1) an act or neglect of the Owner or consultant, or of a Separate Contractor; (2) changes ordered in the Work; (3) unexpected, industry-wide labor disputes, fire (not caused by Design-Builder or its Subcontractors), unusual delay in deliveries (not caused by Design-Builder’s or its Subcontractors’ failure to properly coordinate or plan), unavoidable casualties, unanticipated, abnormal, and adverse weather conditions documented in accordance with Section 15.1.6.2; (4) delay authorized by the Owner pending mediation and binding dispute resolution; or (5) other causes that the Owner determines justify delay, then the Contract Time shall be extended for such reasonable time as the Owner may determine provided however, that Design-Builder may not receive an extension of time unless (a) the delay causes a delay to the critical path of the Project Schedule, (b) the Design-Builder, its Subcontractors or Consultants, were not at fault, in whole or in part, and could not, using reasonable efforts, mitigate or avoid such delay, and (c) Design-Builder submitted notice and request to Owner within seven (7) days of the event causing the delay. Owner’s exercise of any of any right(s) under this Agreement shall not under any circumstances be construed as delay or interference with Design-Builder’s performance of the Work. Design-Builder shall not be entitled to a time extension except as set forth in this Section 8.2.1.

· 8.2.2 If Owner, or a separate contractor employed by the Owner, or an employee of any of them, or anyone for whom the Owner is responsible, delays, disrupts, or interferes with the Design-Builder’s performance or progress of the Work, then Design-Builder shall be entitled to an equitable adjustment of the Contract Sum made in accordance with Section 14.1.5.

· 8.2.3 With the limited exception of an equitable adjustment in Contract Sum under 8.2.2, it is understood and agreed that the Design-Builder’s sole and exclusive remedy in the event of a delay for which Design-Builder is entitled to an extension of time per the terms of 8.2.1 shall be an extension of the Guaranteed Substantial Completion date. In no event shall the Design-Builder be entitled to recovery of any damages, costs or expenses, whether actual, direct, indirect, consequential, lost opportunity costs, impact damages, or other similar remuneration for delays.

· 8.2.4 Recovery Plan. If, in the Owner’s opinion, the Project is behind schedule or the Work has not progressed or reached a level of completion required to meet the Key Milestones, the Design-Builder shall either on its own initiative or as requested by Owner, provide to Owner a written recovery plan detailing the Design-Builder’s proposal for bringing the Work back on schedule (“Recovery Plan”). The Recovery Plan shall include ways in which Design-Builder plans to recover the schedule, including but not limited to: (1) working additional shifts or overtime; (2) supplying additional manpower, equipment, and facilities; and (3) other similar measures (hereinafter referred to collectively as “Corrective Measures”). Such Corrective Measures shall continue until the progress of the Work complies with the state of completion required by the Project Schedule. If a Recovery Plan is requested by Owner, the Recovery Plan shall be submitted to Owner within three (3) days of its request and shall be in addition to any other remedies available to Owner under the Contract, at law, or equity. Design-Builder shall implement the Recovery Plan immediately upon approval by Owner.

· 8.2.4.1 Neither approval by Owner of such Recovery Plan nor Design-Builder’s prosecution of the Work in compliance with such Recovery Plan shall (i) be deemed in any way to have relieved Design-Builder of its obligations under this Agreement relating to the failure to timely achieve any Key Milestone by the date required therefor or (ii) be a basis for a Change Order or any other compensation or an increase in the Contract Price. The cost of preparing the Recovery Plan shall be for Design-Builder’s account (without reimbursement of Owner), and the cost of executing under the Recovery Plan shall be at Design-Builder’s sole cost unless the delay was due to an Excusable Delay for which Owner has approved an extension of time per the terms of 8.2.1.

In the event of a Excusable Delay, which the Design-Builder is entitled to a time extension, Owner may similarly direct acceleration in the form of implementing a Recovery Plan and the Design-Builder shall provide the costs to Owner for prior approval and Design-Builder agrees to perform same on the basis that the Design-Builder will be reimbursed only for the actual, direct costs of implementing such plan. The Owner may exercise the right furnished the Owner under or pursuant to this Section 8.2.4 as frequently as the Owner deems necessary to ensure that the Design-Builder’s performance of the Work will comply with the Key Milestone Dates set forth in this Agreement (including all Exhibits and Modifications thereto).
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· 8.2.5 Failure to Provide Project Schedule Requirements. If Design-Builder fails to comply with its obligations to provide Owner with Project Schedule updates, progress reports, a Recovery Plan, or any other reporting requirements, including those set forth in this Section 8.2.5, without limiting any other rights that Owner may have with respect of such failure, Owner may withhold any and all further payments otherwise owing Design-Builder until such failure is corrected.

ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION § 9.1 Contract Sum

The Contract Sum is stated in Exhibit B-1 Contract Sum and Schedule of Values. As full consideration to Design-Builder for the complete and proper performance of the Work and Design-Builder’s other covenants in this Agreement, and subject to the provisions of this Article, Owner will pay Design-Builder the Contract Sum, subject to offsets as set forth in this Agreement. The Contract Sum may be adjusted only pursuant an approved Change Order executed by Owner.

§ 9.2 Schedule of Values

A schedule of values is attached hereto as Exhibit B-1, which allocates the entire Contract Sum to the various portions of the Work. The schedule of values shall be prepared in the form, and supported by the data to substantiate its accuracy, required by the Owner. This schedule, unless objected to by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. Any changes to the schedule of values shall be submitted to the Owner and supported by such data to substantiate its accuracy as the Owner may require, and unless objected to by the Owner, shall be used as a basis for reviewing the Design-Builder’s subsequent Applications for Payment.

· 9.3 Applications for Payment

· 9.3.1 Design-Builder’s right to receive any payment to be paid to it hereunder is conditioned upon its submitting to the Owner, a complete Application for Payment on the form and with the detail and information as required by Owner and evidence that Design-Builder has achieved the percentage completion or Milestone required for payment pursuant to Exhibit B-2. The Design-Builder shall submit to the Owner an itemized Application for Payment for completed portions of the Work. The Application for Payment shall be notarized and supported by all data substantiating the Design-Builder’s right to payment that the Owner requires, including copies of requisitions, and releases and waiver of liens from the Architect, Consultants, Subcontractors, and suppliers, and shall reflect retainage if provided for in the Design-Build Documents.

· 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the Owner, but not yet included in Change Orders.

· 9.3.1.2 Design-Builder shall not submit for review and approval any Application for Payment which is incomplete, inaccurate or lacks the detail, specificity or supporting documentation required by this Agreement. Design-Builder acknowledges that any Application for Payment which is deficient in any manner shall not constitute a valid and proper Application for Payment, and Design-Builder shall be required to resubmit said Application for Payment in proper form prior to Owner incurring any obligation to make payment on account thereof. Applications for Payment shall not include requests for payment for portions of the Work for which the Design-Builder does not intend to pay the Architect, Contractor, a Consultant, a Subcontractor, or a supplier, unless such Work has been performed by others whom the Design-Builder intends to pay.

· 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as well as materials and Equipment delivered and suitably stored at the site for subsequent incorporation in the Work; provided that the items are organized, protected from the elements or theft, grouped together in a secure location and may be counted in a reasonable period of time, and that they do not interfere with access to or use of the Owner’s property, or Project site. If approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off the site at a location agreed upon in writing. Payment for materials and equipment stored on or off the site shall be conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish the Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costs of applicable insurance, storage, and transportation to the site, for such materials and equipment stored off the site. Payment for materials and Equipment stored on or off the site shall be conditioned upon compliance by the Design-Builder withprocedures satisfactory to the Owner to establish the Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, including but not limited to pictures of the materials provided to Owner, review and confirmation of full delivery in accordance with Purchase Orders, security and storage sufficient to protect from theft or damage, and evidence sufficient to show that the materials are covered by applicable insurance policies, and shall include the costs of applicable insurance, storage and transportation to the site for such materials and equipment stored off the site.
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· 9.3.3 The Design-Builder warrants that title to all Work, covered by an Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further warrants that, upon submittal of an Application for Payment, all Work for which payments have been received from the Owner shall, to the best of the Design-Builder’s knowledge, information, and belief, be free and clear of liens, claims, security interests, or encumbrances, in favor of the Design-Builder, Architect, Consultants, Subcontractors, suppliers, or any other persons or entities that provided labor, materials, and equipment relating to the Work. DESIGN-BUILDER SHALL DEFEND THE OWNER, AT THE DESIGN-BUILDER’S COST AND EXPENSE, AGAINST ANY ACTIONS, LAWSUITS, LIENS, CLAIMS, OR PROCEEDINGS BROUGHT AGAINST THE OWNER AS A RESULT OF LIENS FILED AGAINST THE SITE OR THE PROJECT OR CLAIMS FOR NON-PAYMENT, EXCEPT TO THE EXTENT THAT SUCH LIENS ARE THE RESULT OF OWNER’S WRONGFUL FAILURE TO PAY THE DESIGN-BUILDER IN ACCORDANCE WITH THE CONTRACT.

· 9.3.4 Lien Waivers Condition Precedent to Payment. With each Application for Payment, and as an express condition to such payment by the Owner, Design-Builder shall submit a conditional lien waiver and release (and affidavit of payment of bills, if requested) from Design-Builder and Subcontractors and suppliers of any tier performing Work (attached as Exhibit G-1 or furnishing materials or Equipment during the period covered by the Application for Payment as required by the Agreement. For each Application for Payment after the first Application for Payment, Design-Builder will, as a condition to payment by the Owner, provide executed and notarized unconditional waivers and releases of lien (the form of which is attached hereto as Exhibit G-2) for each Subcontractor and supplier performing Work on the Project for which the previous Application for Payment was submitted and approved.

· 9.4 Review of Application for Payment

The Owner shall, within the time period to issue payment, either (1) issue to the Design-Builder payment in the full amount of the Application for Payment;

(2) inform Design-Builder that the Application for Payment lacks information or backup; (3) issue to the Design-Builder payment for such amount the

Owner determines is properly due, and notify the Design-Builder of the Owner’s reasons for withholding certification in part as provided in Section 9.5.1; or (4) withhold certification of the entire Application for Payment, and notify the Design-Builder of the Owner’s reason for withholding certification in whole as provided in Section 9.5.1.

· 9.5 Decisions to Withhold Payment

· 9.5.1 The Owner may withhold a payment in whole or in part to the extent reasonably necessary to protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the Design-Builder’s Application for Payment, or the quality of the Work is not in accordance with the Design-Build Documents. If the Owner withholds payment, Owner will notify the Design-Builder as provided in Section 9.4. The Owner payment for the amount that the Owner deems to be due and owing within the time period set forth in this Agreement. The Owner may also withhold payment or, because of subsequently discovered evidence, may nullify the whole or a part of a payment, via back charge or offset, previously issued to such extent as may be necessary to protect the Owner from loss for which the Design-Builder is responsible because of

.1   Failure to perform Work in accordance with the Design-Build Documents;

.2	Third-party claims filed or reasonable evidence indicating probable filing of such claims, unless security acceptable to the Owner is provided by the Design-Builder;

.3	Failure of the Design-Builder to make payments properly to the Architect, Consultants, Subcontractors, suppliers, or others, for services, labor, materials, or equipment;

.4	Reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum;

.5	Damage to the Owner or a Separate Contractor; or

.6	Reasonable evidence that the Work will not be completed within the Contract Time, and that the unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay.

.7	The Owner’s imposition of Liquidated Damages;

.8	Failure to properly submit any other documents required of the Design-Builder under the Design-Build Documents;

.9	abandonment of the Work or Project;

.10	other material breach of the Contract Documents; or

.11	any Claims of the Owner against the Design-Builder.
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· 9.5.2 If the Design-Builder disputes the Owner’s decision regarding a Certificate for Payment under Section 9.5.1, in whole or in part, Design-Builder shall nevertheless expeditiously continue to prosecute the Work as long as Owner continues to make payment for that portion of the Work over which there is no dispute. The Design-Builder may submit a Claim in accordance with Article 15.

· 9.5.3 When the above reasons for withholding payment are removed or resolved, the Owner shall make payments for amounts previously withheld related to that which was removed or resolved.

· 9.5.4 If the Owner withholds payment under Section 9.5.1.3, the Owner may, at its sole option, issue joint checks to the Design-Builder and to any other persons or entities providing Work for the Design-Builder to whom the Design-Builder failed to make payment for Work properly performed or material or equipment suitably delivered.

· 9.6 Progress Payments

· 9.6.1 Based upon complete and accurate Applications for Payment, the Owner shall make payment in the manner and within the time provided

herein. Contractor shall submit Applications for Payment pursuant to the Payment Schedule attached as Exhibit B-2.

· 9.6.1.1 Applications for Payment show the percentage of completion of each portion of the Work as of the end of the period covered by the Application for Payment. With each such Application for Payment, Design-Builder will submit evidence that Design-Builder has properly achieved the Milestone or percentage completion as required in Exhibit B-2, and written conditional lien waivers and releases on forms as attached hereto Exhibits G-1 and G-2.

· 9.6.1.2 Within thirty (30) Days after its receipt of a Application for Payment, provided the conditions set forth in this Agreement have been satisfied, Owner shall pay to Design-Builder the amount for the respective Work performed in accordance with the terms of Exhibit B-2 reduced by: (a) any portion thereof that Owner in good faith disputes as not being due and owing (subject to Design-Builder’s right to dispute such deduction), (b) any overpayment made by Owner for any previous period, (c) any Liquidated Damages payable by Design-Builder, (d) any amounts withheld pursuant to Sections 9.5, (e) any costs incurred by Contractor in enforcing any provision hereof (including attorneys’ and other consultants’ fees) regardless of whether such provisions expressly provide for withholding or set-off.

· 9.6.2 In taking action on the Design-Builder’s Applications for Payment, the Owner shall be entitled to rely on the accuracy and completeness of the information furnished by the Design-Builder, and such action shall not be deemed to be a representation that (1) the Owner has made a detailed examination, audit, or arithmetic verification, of the documentation submitted in accordance with Section 9.3.1 or other supporting data; (2) that the Owner has made exhaustive or continuous on-site inspections; or (3) that the Owner has made examinations to ascertain how or for what purposes the Design-Builder has used amounts previously paid on account of the Contract. Such examinations, audits, and verifications, if required by the Owner, will be performed by the Owner’s auditors acting in the sole interest of the Owner.

· 9.6.3 Design-Builder shall use all sums advanced to it pursuant to the Agreement solely for the purpose of performance of the Work in accordance with the Contract Documents. The Design-Builder shall pay each person or entity providing Work for the Design-Builder, no later than seven days after receipt of payment from the Owner. Payment shall be the amount to which the person or entity providing Work for the Design-Builder is entitled, reflecting percentages actually retained from payments to the Design-Builder on account of the portion of the Work performed by the person or entity. The Design-Builder shall, by appropriate agreement with each person or entity providing Work for the Design-Builder, require each person or entity providing Work for the Design-Builder to make payments to subconsultants and subcontractors in a similar manner.

· 9.6.4 The Owner will, on request and if practicable, furnish to the person or entity providing Work for the Design-Builder, information regarding percentages of completion or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions of the Work done by such person or entity providing Work for the Design-Builder.

· 9.6.5 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has properly paid any other persons or entities providing Work for the Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. If the Design-Builder fails to furnish such evidence within seven days, the Owner shall have the right to contact the other person or entity providing Work for the Design-Builder to ascertain whether they have been properly paid. The Owner shall have no obligation to pay, or to see to the payment of money to any other person or entity providing services or Work for the Design-Builder, except as may otherwise be required by law. If Owner receives notice of an unpaid claim from a Subcontractor or supplier of any tier, the Owner may elect to pay any such Subcontractor or supplier directly or issue a joint check, after five (5) business days written notice to Design-Builder, but not to the extent Design-Builder provides written notice to Owner within such five (5) business day period that Design-Builder disputes the amount due the Subcontractor. In no event shall any joint payment or direct payment made by Owner under this Agreement be construed to create any (i) contract between the Owner and a Subcontractor or supplier of any tier, (ii) obligations from the Owner to such Subcontractor or supplier, or (iii) rights in such Subcontractor or supplier against the Owner.
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· 9.6.6 The Design-Builder’s payments to suppliers shall be treated in a manner similar to that provided in Sections 9.6.3, 9.6.4 and 9.6.5.

· 9.6.6.1 Except with the Owner’s prior written approval, the Design-Builder shall not make advance payments to suppliers for materials or equipment.

· 9.6.7 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents.

· 9.6.8 Unless the Design-Builder provides the Owner with a payment bond in the full penal sum of the Contract Sum, payments received by the Design-Builder for Work properly performed by the Architect, Consultants, Subcontractors, and other persons or entities providing Work for the Design-Builder, shall be held by the Design-Builder for the Architect and those Consultants, Subcontractors, or other persons or entities. Nothing contained herein shall require money to be placed in a separate account and not commingled with money of the Design-Builder, create any fiduciary liability or tort liability on the part of the Design-Builder for breach of trust, or entitle any person or entity to an award of punitive damages against the Design-Builder for breach of the requirements of this provision.

· 9.6.9 Provided the Owner has fulfilled its payment obligations as set forth in this Agreement, the Design-Builder shall defend and indemnify the Owner from all loss, liability, damage or expense, including reasonable attorney’s fees and litigation expenses, arising out of any lien claim or other claim for payment by any Architect, Consultant, Subcontractor, or any other person or entity providing Work for the Design-Builder. Upon receipt of notice of a lien claim or other claim for payment, the Owner shall notify the Design-Builder. Within 14 days of Owner’s notice, Design-Builder shall cause such lien or claim to be released, removed, or resolved, which can be by Design-Builder filing a surety bond for the property against which the lien or other claim for payment has been asserted to remove the lien from the Property.

· 9.6.10 Failure of Payment

If, through no fault of the Design-Builder, the Owner improperly fails to make payment of the undisputed amount within the time required herein, then the Design-Builder may, upon seven additional days’ notice to the Owner, stop the Work until payment of the amount owing has been received. No amounts shall be due or owing that are not properly documented or supported, are part of an incomplete or incorrect Application for Payment, or are in dispute. The Contract Time shall be extended appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable, direct costs of shutdown, delay, and start-up, plus interest as provided for in the Design-Build Documents.

§ 9.7 Mechanical Completion

Mechanical Completion with respect to the Work shall occur when (i) all Equipment, components and systems have been installed at the Project, (b) the Project is ready for performance testing and commissioning, and (c) any other conditions set forth on Exhibit H-1 have been satisfied in accordance with this Agreement (“Mechanical Completion”).

· 9.7.1 Confirmation of Mechanical Completion. When Design-Builder believes it has satisfied all of the requirements for Mechanical Completion, Design-Builder shall submit a Mechanical Completion Certificate to Owner. Within five (5) Business Days following the date on which a Mechanical Completion Certificate is received by Owner, Owner shall review and inspect all Work related thereto and shall either (a) countersign and deliver to Design-Builder the Mechanical Completion Certificate or (b) if reasonable cause exists for doing so, notify Design-Builder that Mechanical Completion has not been achieved. Any notice issued pursuant to clause (b) above shall state in detail Owner’s reasons for rejecting such Mechanical Completion Certificate. If Mechanical Completion has not been achieved and Owner delivers the notice under clause (b) above, Design-Builder promptly shall take such action, including the performance of additional Work, so as to achieve Mechanical Completion. Upon completing such actions, Design-Builder shall issue a new Mechanical Completion Certificate for consideration by Owner. Such procedure shall be repeated as necessary until Mechanical Completion is achieved. For all purposes of this Agreement, the date of achievement of Mechanical Completion shall be the date that the Mechanical Completion Certificate that is ultimately accepted by Owner.
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· 9.7.2 Mechanical Completion Liquidated Damages. Owner and Design-Builder acknowledge and agree that any failure of Design-Builder to achieve Mechanical Completion by the Guaranteed Mechanical Completion Date will directly cause substantial damage to Owner, which damage cannot be ascertained with reasonable certainty. Thus, if such failure occurs, Design-Builder shall pay to Owner, as liquidated and agreed damages and not as a penalty, the amounts as set forth in Exhibit C-4 for delayed Mechanical Completion (“Mechanical Completion Liquidated Damages”). The Parties agree that estimation of damages would be difficult as of the execution date of this Agreement; and therefore, the amount included as Mechanical Completion Liquidated Damages is a reasonable estimate and the parties best attempt to make Owner whole for failure to achieve that milestone.

· 9.8 Project Testing

· 9.8.1 As a condition to the achievement of Substantial Completion, Design-Builder shall be responsible to ensure that the Performance Tests are conducted and completed in accordance with the requirements set forth in Exhibit I-1 Pre-Commissioning, Commissioning, Start Up and Testing Conditions. Design-Builder’s suitably qualified personnel (or the personnel of a Subcontractor acting under Design-Builder’s supervision) shall schedule, manage and oversee the operation of the Project and the Equipment, including all Owner-Provided Equipment, during the Performance Tests. Design-Builder shall provide Owner with at least fourteen (14) Days’ prior written notice of the commencement of each Performance Test, in order to permit Owner’s Representatives to arrange attendance at the Performance Test. Owner’s Representatives, an independent engineer, if any, and any quality consultant notified to Design-Builder by Owner in writing prior to the date of the test shall be entitled to attend and observe each Performance Test.

· 9.8.2 Confirmation of Performance Tests. As soon as practicable following the completion of the Performance Tests, Design-Builder shall submit a Notice of Performance Test Completion to Owner on a form as attached hereto as Exhibit I-2 Notice of Performance Test Completion. Within five (5) Business Days following the date on which a Notice of Performance Test Completion is received by Owner, Owner shall review and inspect the results of the applicable Performance Test set forth on the Notice of Performance Test Completion, and all Work related thereto, and shall either (a) deliver to Design-Builder the Performance Test Completion Certificate or (b) if reasonable cause exists for doing so, notify Design-Builder that Performance Test Completion has not been achieved. Any notice issued pursuant to clause (b) above shall state in detail Owner’s reasons for rejecting such Performance Test Completion. If Performance Test Completion has not been achieved and Owner delivers the notice under clause (b) above, Design-Builder promptly shall take such action, including the performance of additional Work and the conducting of additional Performance Tests, so as to achieve Performance Test Completion. Upon completing such actions, Design-Builder shall issue a new Performance Test Completion Certificate for consideration by Owner. Such procedure shall be repeated as necessary until Performance Test Completion is achieved. For all purposes of this Agreement, the date of achievement of Performance Test Completion shall be the date that the Performance Test Completion Certificate is issued by Owner.

· 9.9 Substantial Completion

· 9.9.1 Substantial Completion is the stage in the progress of the Construction Work when the (1) Work is complete in accordance with the Design-Build Documents so that the only remaining items are minor in nature and do not impact the performance of the Project for its intended use, (2) Design-Builder has received a Certificate of Occupancy from the authority having jurisdiction, (3) the Project is complete so that the Owner can occupy or utilize the Construction Work for its intended use, (4) the Project has passed all Performance Tests and received a Performance Test Completion Certificate; and (5) a Punch List has been approved by Owner. The date of Substantial Completion is the date certified by the Owner in accordance with this Section 9.9. The fact that the Owner may occupy the Work or a designated portion thereof does not indicate that the Work is Substantially Complete or is acceptable in whole or in part, nor does such occupation toll or change any liquidated damages due the Owner.

· 9.9.2 When the Design-Builder considers that the Construction Work, or a portion thereof which the Owner agrees to accept separately, is substantially complete, the Design-Builder shall prepare and submit to the Owner a comprehensive list of items to be completed or corrected prior to final payment. Failure to include an item on such list does not alter the responsibility of the Design-Builder to complete all Work in accordance with the Design-Build Documents.

· 9.9.3 Punch List. Prior to submittal of the initial proposed Substantial Completion Certificate, Design-Builder will prepare and deliver to Owner a comprehensive written list setting forth all of the items that remain to be performed in order to complete the Work, provided such items of Work on such list shall only be items that are (i) minor in nature, (ii) not related to the functionality, utility, operation or restoration Work, and (iii) not related to the compliance of any such Work with any Applicable Laws.
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Upon receipt of the Design-Builder’s list, the Owner shall make an inspection to determine whether the Construction Work or designated portion thereof is substantially complete. If the Owner’s inspection discloses any item, whether or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the Construction Work or that would prevent use of the Project by Owner, the Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or correct such item upon notification by the Owner. In such case, the Design-Builder shall then submit a request for another inspection by the Owner to determine Substantial Completion.

· 9.9.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.9.5, the Owner and Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance following issuance of the Certificate of Substantial Completion.

· 9.9.5 When the Construction Work or designated portion thereof is substantially complete, the Design-Builder will prepare for the Owner’s signature a Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, damage to the Construction Work, and insurance; and fix the time within which the Design-Builder shall finish all items on the list accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of Substantial Completion of the Construction Work or designated portion thereof unless otherwise provided in the Certificate of Substantial Completion.

· 9.9.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written acceptance of responsibilities assigned to it in the Certificate.

· 9.9.7 Completion of Punch List. Design-Builder shall complete all Punch List items within thirty (30) Days of Substantial Completion (or within such reasonable period that Owner may agree to correct a specific item in the event that any Punch List items are, because of their nature, incapable of correction during that period) provided that the Design-Builder commences to correct the item within that period and thereafter diligently and in good faith pursues the corrective action to completion. If, at thirty days after the Date of Substantial Completion, the Owner considers that the punch list items are unlikely to be completed within the next fifteen days, the Owner may, upon three (3) days’ written notice to the Design-Builder, take over and perform some or all of the punch list items. The Owner may deduct from the reimbursable Contract Sum the actual cost of performing this punch list Work, including any design costs, plus 10% to account for the Owner’s transaction costs, in addition to any and all Liquidated Damages.

· 9.10 Partial Occupancy or Use

· 9.10.1 The Owner may occupy or use any completed or partially completed portion of the Construction Work at any stage when such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by authorities having jurisdiction over the Project. Such partial occupancy or use may commence whether or not the portion is substantially complete, provided the Owner and Design-Builder have accepted in writing the responsibilities assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, damage to the Construction Work, and insurance, and have agreed in writing concerning the period for correction of the Work and commencement of warranties required by the Design-Build Documents. When the Design-Builder considers a portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner as provided under Section 9.9.2. Consent of the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The stage of the progress of the Construction Work shall be determined by written agreement between the Owner and Design-Builder.

· 9.10.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly inspect the area to be occupied, or portion of the Construction Work to be used, in order to determine and record the condition of the Construction Work.

· 9.10.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Construction Work shall not constitute acceptance of Construction Work not complying with the requirements of the Design-Build Documents.

· 9.11 Final Completion and Final Payment

· 9.11.1 Final Completion shall have occurred with respect to the Work when (a) Substantial Completion has occurred with respect to all parts of the Project, (b) all Punch List Items have been completed, and (c) any other conditions set forth in Exhibit K-1 Final Completion Conditions have been satisfied. Upon Design-Builder’s determination that Final Completion has occurred, Design-Builder shall provide notice that the Work is ready for final inspection and acceptance, and upon receipt of a final Application for Payment, the Owner will promptly make such inspection. Within five (5) Business Days following the date on which a Notice of Final Completion is received by Owner, Owner shall review and inspect all Work related thereto and shall either (a) deliver to Design-Builder the Final Completion Certificate or (b) if reasonable cause exists for doing so, notify Design-Builder that Final Completion has not been achieved. Any notice issued pursuant to clause (b) above shall state in detail Owner’s reasons for rejecting such Final Completion. If Final Completion has not been achieved and Owner delivers the notice under clause (b) above, Design-Builder promptly shall take such action, including the performance of additional Work, so as to achieve Final Completion. Upon completing such actions, Design-Builder shall issue a new Notice of Final Completion for consideration by Owner. Such procedure shall be repeated as necessary until Final Completion is achieved. For all purposes of this Agreement, the date of achievement of Final Completion shall be the date of the Final Completion Certificate that is ultimately issued by Owner.
[image: ]


AIA Document A141 – 2024. Copyright © 2004, 2014, and 2024. All rights reserved. “The American Institute of Architects,” “American Institute of Architects,” “AIA,” the AIA Logo, and “AIA Contract Documents” are trademarks of The American Institute of Architects. This document was produced at 19:01:47 CDT on 06/23/2026 under Subscription No. 20250156492
which expires on 08/29/2026, is not for resale, is licensed for one-time use only, and may only be used in accordance with the AIA Contract Documents® Terms of Service. To report copyright violations, e-mail docinfo@aiacontracts.com

User Notes:

29
[image: ]

· 9.11.2 Neither final payment nor any remaining retained percentage or reserved funds shall become due until the Owner has approved the Final Completion Certificate and the Design-Builder has provided to the Owner all required information below:

(1) an affidavit on the form attached hereto as Exhibit G-5 All Bills Paid Affidavit that payrolls, bills for materials and equipment, and other indebtedness connected with the Construction Work, for which the Owner or the Owner’s property might be responsible or encumbered, (less amounts withheld by Owner) have been paid or otherwise satisfied,

(2) a certificate evidencing that insurance required by this Agreement to remain in force after Final Payment is currently in effect and will not be canceled or allowed to expire until at least thirty (30) days’ prior written notice has been given to the Owner,,

(3) a written statement that the Design-Builder knows of no reason that the insurance will not be renewable to cover the period required by the Design-Build Documents,

(4) consent of surety or lender, if any, to final payment,

(5) an as-constructed record copy of the Construction Documents marked to indicate field changes and selections made

during construction,

(6) documentation of all written guarantees and warranties, maintenance and operating manuals and files, including but not limited to a list of all Subcontractors and contact information, copies of all warranties and any special warranties, such as manufacturer’s warranties, product data, and maintenance and operations manuals and electronic files,

(7) Conditional Waiver and Release on Final Payment documents from Design-Builder and all Subcontractors and suppliers furnishing materials, equipment or labor on the Project on forms attached hereto as Exhibit G-3, executed and notarized;

(8) certificates from the Design-Builder that the Project has been completed in accordance with the Contract Documents and

this Agreement,

(9) the Design-Builder’s satisfactory cleaning of the site of the Work,

(10) copies of all certificates from authorities having jurisdiction over the Project (including Certificates of Occupancy);

(11) one hard copy and PDF set of As-Built Drawings showing, without limitation, all utility lines, all piping, ducts and similar work installed or altered by the Design-Builder; and

(12) a download on an external drive of the Project file from the project management software, and any other information requested of Owner with regard to the close-out of the Project.

All of the foregoing requirements are collectively referenced herein as “Close-Out Documents” and are express conditions precedent to Final Payment becoming due and owing. Within ten (10) days of Final Payment, Design-Builder shall submit an unconditional lien waiver and release of lien upon Final Payment Exhibit G-4 from Design-Builder and all Subcontractors.
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If an Architect, Consultant, Subcontractor, or any other person or entity providing services, labor, materials, or equipment relating to the Work, refuses to furnish a release or waiver required by the Owner, and provided that such lien is not the result of the Owner’s wrongful failure to pay the Design-Builder undisputed amounts in accordance with this Agreement, the Owner at Owner’s option, may elect to (a) retain such amount as to defray the cost of defending or discharging any claim or lien, and to pay all costs, expenses, and attorneys’ fees, the total of which shall be no less than 150% of the claimed amount, or (b) accept a bond from the Design-Builder, satisfactory to the Owner and in compliance with Applicable Law, to release and indemnify the Owner and/or its property against such lien or otherwise settles or releases such claim or lien to Owner’s satisfaction, and fully complies with the provisions of Applicable Laws. The cost of any premiums incurred in connection with indemnity bonds shall be the responsibility of the Design-Builder and shall not be part of or cause any increase in the Contract Sum If a lien, claim, security interest, or encumbrance remains unsatisfied after payments are made, the Design-Builder shall refund to the Owner all money that the Owner may be compelled to pay in discharging such liens, claims, security interests, or encumbrances, including all costs, expenses, and reasonable attorneys’ fees.

· 9.11.3 Release of Retainage. Within thirty-five (35) Days after Final Completion Date, subject to completion of all requirements for Final Completion, including but not limited to successful Testing and Commissioning pursuant to Section 9.8, completion of all Substantial Completion requirements, and certification of same, submission of all Close-Out Documents and information required herein for Final Payment, Owner shall release to Design-Builder the Retainage less any amounts utilized by Owner pursuant to Section 2.4 or withheld as set forth in this Agreement.

· 9.11.4 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time of final Application for Payment.

· 9.12 Interest

Payments due and unpaid under the Contract shall bear interest from the date payment is due at the rate stated below, or in the absence thereof, at the legal rate prevailing from time to time at the place where the Project is located.

(Insert rate of interest agreed upon, if any.)

%

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY

§ 10.1 Safety Precautions and Programs

As between Owner and Design-Builder, the Design-Builder shall be responsible for initiating, maintaining, and supervising all safety precautions and programs in connection with the performance of the Work pursuant to this Agreement. Where consideration of labor, equipment or safety is involved, Design-Builder is responsible for all decisions, and Owner shall not incur any liability as a result of Design-Builder’s decisions. Design-Builder shall monitor the establishment and execution of effective safety practices known to the industry, as applicable to the Work on this Project, and compliance with all Applicable Laws. The Design-Builder shall be solely and completely responsible for conditions of the Project site, including safety of all persons and property, during performance of the Work.

· 10.2 Safety of Persons and Property

· 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to prevent damage, injury, or loss to

.1   employees and persons performing the Construction Work and others who may be affected thereby;

.2 the Construction Work and materials and equipment to be incorporated therein, whether in storage on or off the site, under care, custody, or control of the Design-Builder, a Subcontractor, or any other person or entity; and
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, roadways, or structures, and utilities not designated for removal, relocation, or replacement in the course of construction.

· 10.2.2 The Design-Builder shall comply with, and give notices required by, Applicable Laws bearing on the safety of persons or property, or their protection from damage, injury, or loss.

· 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and performance of the Contract, reasonable safeguards for safety and protection, including posting danger signs and other warnings against hazards; promulgating safety regulations; and notifying the owners and users of adjacent sites and utilities of the safeguards. Owner shall require its separate contractors, if any, to abide by all onsite safety measures in accordance with Applicable Laws. To the extent Design-Builder knows of any safety violations or unsafe practices of Owner’s separate contractors, Design-Builder shall provide Owner with immediate notice thereof. Design-Builder shall also be responsible for all measures reasonably necessary to protect any property adjacent to the Project and improvements therein. Any damage caused by Design-Builder or its subcontractors to such property or improvements shall be promptly repaired by the Design-Builder.
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· 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are necessary for execution of the Construction Work, the Design-Builder shall exercise utmost care, and carry on such activities under supervision of properly qualified personnel.

· 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under property insurance required by the Design-Build Documents) to property referred to in Sections 10.2.1.2 and 10.2.1.3, caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Subcontractor, or anyone directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the Design-Builder is responsible under Sections 10.2.1.2 and 10.2.1.3. The Design-Builder may make a Claim for the cost to remedy damage or loss to the extent such damage or loss is attributable to acts or omissions of the Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the Owner may be liable, and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations of the Design-Builder are in addition to the Design-Builder’s obligations under Section 3.1.14.

· 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the site, whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless otherwise designated by the Design-Builder in writing to the Owner.

· 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage or create an unsafe condition.

· 10.2.8 Injury or Damage to Person or Property.

The Design-Builder shall immediately report in writing to the Owner all accidents arising out of or in connection with the Work which cause death, personal injury, or property damage, giving full details and statements of any witnesses. In addition, if death, serious personal injuries, or serious property damages are caused, the accident shall be reported immediately by telephone or messenger to the Owner. Design-Builder shall provide complete access to the site for inspection or interviews of persons present at the site.

· 10.2.9 The performance of the services by the Design-Builder set forth in this Article 10 shall not relieve the Subcontractors of their responsibility for the safety of persons and property and for compliance with all federal, state and local statutes, rules, regulations and orders of any governmental authority applicable to the conduct of the Work or the Project.

· 10.2.10 When all or a portion of the Work is suspended for any reason, the Design-Builder shall securely fasten down all coverings and protect the Work, including but not limited to the staging areas, as necessary, from injury by any cause.

· 10.2.11 Design-Builder shall be responsible for any of its fines, penalties or charges by any regulatory body by reason of any violation of safety or health regulations in the performance of the Work by Design-Builder, Subcontractors, or Sub-Subcontractors.

· 10.2.12 Fire Prevention. Design-Builder shall be responsible for providing adequate fire prevention and protection at the Project Site and shall take all reasonable precautions to minimize the risk of fire at the Project Site. Design-Builder shall provide instruction to its Personnel in fire prevention control. Design-Builder shall provide appropriate fire-fighting and fire protection equipment and systems at the Project Site. Notwithstanding the foregoing sentence, this Agreement shall not and does not obligate Design-Builder or any of its Subcontractors’ employees to fight any fires. In the event of a fire, Design-Builder or any of its Subcontractors’ employees shall immediately take steps to ensure the safety of themselves and others and shall contact the local fire department to report such fire and to determine the appropriate actions. Design-Builder shall promptly collect and remove combustible debris and waste material from the Project Site and shall not permit such debris and material to accumulate.

· 10.2.13 Security and Protection of Property. At all times until Substantial Completion, Design-Builder shall protect from damage, weather, deterioration, theft, vandalism and malicious mischief and shall bear the risk of any uninsured loss or destruction of, or injury or damage to, all materials, equipment, tools, and other items incorporated or to be incorporated in the Work or designated portion, or consumed or used in the performance of the Work or designated portion, and all Work in process and completed Work or designated portion. Design-Builder shall use the same care to protect any of Owner’s property at any time such property is in its possession or under its control while performing the Work as it does with its own property and shall be responsible for damage to such property resulting from Design-Builder’s failure to take such precautions or use such care. Design-Builder is responsible for any deductible amounts related to any insurance coverage.
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· 10.2.14 Alcohol and Drugs. Design-Builder shall not possess, consume, import, sell, give, barter or otherwise dispose of any alcoholic beverages or drugs (excluding drugs for proper medical purposes and then only in accordance with Applicable Laws) at the Project Site, or permit or suffer any such possession, consumption, importation, sale, gift, barter or disposal by its Subcontractors, Consultants, or Personnel. Subject to requirements of Applicable Laws, Design-Builder shall have in place a drug and alcohol testing program that includes pre-employment and reasonable cause-based drug testing and random drug and alcohol testing on Design-Builder’s Personnel. Design-Builder shall immediately identify and remove from its employment, or, as applicable, require its Sub-Subcontractors of any tier to remove from the Project Site, any Person (whether in the charge of Design-Builder or any of its Subcontractors) that violates this Section 10.2.14, or any other Person, including any Person using a prescription drug under supervision of and approval from a medical doctor, who does or whose actions may create any unsafe condition or other situation that may cause damage or harm to any Person or property.

· 10.2.15 Arms and Ammunition. Design-Builder and its Personnel shall not possess, import, sell, give, barter or otherwise dispose of, to any Person or Persons, any arms or ammunition of any kind at the Project Site, or permit or suffer the same as aforesaid, and shall at all times assure that the Project Site is kept free from arms and ammunition. Design-Builder shall immediately identify and remove from the Project Site any Person that violates this Section 10.2.15.

· 10.2.16 Disorderly Conduct. As between Owner and Design-Builder, Design-Builder shall be responsible for the conduct and deeds of its Personnel relating to this Agreement and the consequences thereof. Design-Builder shall at all times take all reasonable precautions to prevent any unlawful, riotous or disorderly conduct by or among such Personnel and for the preservation of peace, protection and safety of Persons and property in the area of the Project Site against the same.

· 10.3 Hazardous Materials

· 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build Documents regarding hazardous materials or substances. If the Design-Builder encounters a hazardous material or substance not addressed in the Design-Build Documents and if reasonable precautions will be inadequate to prevent foreseeable bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon recognizing the condition, immediately stop Construction Work in the affected area and notify the Owner of the condition.

· 10.3.2 Upon receipt of the Design-Builder’s notice, the Owner shall obtain the services of a licensed laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise required by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and qualifications of persons or entities who are to perform tests verifying the presence or absence of the material or substance or who are to perform the task of removal or safe containment of the material or substance. The Design-Builder will promptly reply to the Owner in writing stating whether or not the Design-Builder has reasonable objection to the persons or entities proposed by the Owner. If the Design-Builder has an objection to a person or entity proposed by the Owner, the Owner shall propose another to whom the Design-Builder has no reasonable objection. When the material or substance has been rendered harmless, Construction Work in the affected area shall resume upon written agreement of the Owner and Design-Builder. By Change Order, the Contract Time shall be extended appropriately, and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable additional costs of shutdown, delay, and start-up.

· 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder, the Architect, Consultants, and Subcontractors, and employees of any of them, from and against claims, damages, losses, and expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the Construction Work in the affected area, if in fact the material or substance presents the risk of bodily injury or death as described in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss, or expense is attributable to bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property (other than the Construction Work itself), except to the extent that such damage, loss, or expense is due to the fault or negligence of the party seeking indemnity or if the removal of such material or substance was a part of the Design-Builder’s Work.
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· 10.3.4 The Owner shall not be responsible under this Section 10.3 for hazardous materials or substances the Design-Builder brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be responsible for hazardous materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s fault or negligence in the use and handling of such materials or substances. Design-Builder shall store all hazardous materials safely. The Design-Builder shall not install hazardous materials, including without limitation asbestos or polychlorinated biphenyl (PCB), in the Work.

· 10.3.5 The Design-Builder shall indemnity and reimburse the Owner for the cost and expense the Owner incurs (1) for remediation of hazardous materials or substances the Design-Builder brings to the site and negligently handles, or (2) where the Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense are due to the Owner’s fault or negligence.

· 10.3.6 If, without fault or negligence on the part of the Design-Builder, the Design-Builder is held liable by a government agency for the cost of remediation of a hazardous material or substance solely by reason of performing Construction Work as required by the Design-Build Documents, the Owner shall reimburse the Design-Builder for all cost and expense thereby incurred.

· 10.4 Emergencies

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s discretion, to prevent threatened damage, injury, or loss.

ARTICLE 11 INSURANCE AND BONDS

· 11.1 Design-Builder’s Insurance and Bonds

· 11.1.1 The Design-Builder shall purchase and maintain insurance of the types and limits of liability, containing the endorsements, and subject to the terms and conditions, as described in this Agreement and as set forth in Exhibit L Insurance Requirements.

ARTICLE 12 UNCOVERING AND CORRECTION OF CONSTRUCTION WORK § 12.1 Uncovering of Construction Work

The Owner may request to examine a portion of the Construction Work that the Design-Builder has covered to determine if the Construction Work has been performed in accordance with the Design-Build Documents. If such Construction Work is in accordance with the Design-Build Documents, the Design-Builder shall be entitled to an equitable adjustment to the Contract Sum and Contract Time as may be appropriate. If such Construction Work is not in accordance with the Design-Build Documents or the Owner had a good faith basis to require uncovering of the Work or believe the Work to be non-conforming or defective, the costs of uncovering the Construction Work, and the cost of correction, shall be at the Design-Builder’s expense and shall not result in a change in the Contract Time except as otherwise permitted in this Agreement.

· 12.2 Correction of Construction Work

· 12.2.1 Before Final Completion. The Design-Builder shall promptly correct Construction Work rejected by the Owner or failing to conform to the requirements of the Design-Build Documents, discovered before Final Completion, and whether or not fabricated, installed, or completed. Costs of correcting such rejected Construction Work, including additional testing and inspections and the cost of uncovering and replacement of the Work and all Work impacted, and compensation for any consultant employed by the Owner whose expenses and compensation were made necessary thereby, shall be at the Design-Builder’s expense and shall not result in a change in the Contract Time except as otherwise permitted in this Agreement.

· 12.2.2 Call-Back Warranty After Substantial Completion

· 12.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within two years after the date of Final Completion of the Construction Work (“Warranty Period”), or by terms of any applicable special warranty required by the Design-Build Documents, any of the Work is discovered not to be in accordance with the requirements of the Design-Build Documents, this Agreement, or Applicable Law, or the performance of the Project fails in any manner, the Design-Builder shall correct it promptly after receipt of notice from the Owner to do so unless the Owner has previously given the Design-Builder an express written acceptance of such condition and the effects thereon. The Owner shall give such notice promptly after discovery of the condition. If the Design-Builder fails to correct nonconforming or defectively designed Work immediately after receipt of notice from the Owner, the Owner may correct it in whatever means necessary to bring the Project into conformance, and shall fund any work or resulting damages required herein through the funds reserved for the Performance Incentive as set forth in Exhibit D-2. The terms of Exhibit D-2 with regard to any warranty work are in addition to and not a limitation of the terms herein. Owner reserves the right to require a Warranty Letter of Credit in its reasonable discretion. .
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· 12.2.2.2 The two-year period for correction of Work shall be extended with respect to portions of Work first performed after Final Completion by the period of time between Final Completion and the actual completion of that portion of the Work.

· 12.2.3 The Design-Builder shall remove from the site portions of the Construction Work that are not in accordance with the requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the Owner.

· 12.2.4 The Design-Builder shall be liable for the cost of correcting destroyed or damaged construction of the Owner or Separate Contractors, and all other Work whether completed or partially completed, caused by the Design-Builder’s correction or removal of Construction Work that is not in accordance with the requirements of the Design-Build Documents except as otherwise permitted in this Agreement.

· 12.2.5 Nothing contained in this Section 12.2 shall be construed to establish a period of limitation with respect to other obligations the Design-Builder has under the Design-Build Documents. Establishment of the two-year period for correction of Construction Work as described in Section 12.2.2 relates only to the specific obligation of the Design-Builder to correct the Construction Work, and has no relationship to the time within which the obligation to comply with the Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to correct the Construction Work. This obligation shall survive acceptance of the Work and is in addition to other warranties provided by contract or Applicable Law, and does not establish a time limit for damages.

· 12.3 Acceptance of Nonconforming Construction Work

If the Owner prefers to accept Construction Work that is not in accordance with the requirements of the Design-Build Documents, the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been made.

ARTICLE 13 COPYRIGHTS AND LICENSES

· 13.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic form, are Instruments of Service, whether created by Design-Builder, Architect, Consultants, or Subcontractors (“Instruments of Service”).

· 13.2 All concepts, drawings, specifications, results, models, plans, documents, calculations, renderings, sketches, computer files, data, electronic data or information conveyed via any media or method, and other work product or Instruments of Service prepared by Design-Builder, and all of its consultants performing associated Services for the Project are “works for hire” and are and shall be the property of Owner to the fullest extent permitted by law, including all copyrights and rights connected therewith, including but not limited to rights of production, alteration, modification, derivative works and reuse, as well as other interests relating thereto (herein collectively called “Instruments of Service”). Owner and any person or entity affiliated with Owner may reuse all such Property for future work in connection with the Project, such as repair, rebuild, or renovation of the Project, and for future projects provided Owner shall release Design-Builder for any misuse of the Instruments of Service on future projects.

· 13.3 All Instruments of Service shall be delivered to Owner (1) immediately upon request of Owner, (2) immediately upon termination of Design-Builder, or (3) within thirty (30) days after completion of the Services, whichever occurs first. Design-Builder agrees to grant, and hereby grants, to Owner the entire right and title to each copyright that is applicable to any works of authorship prepared for the Project and fixed in any tangible medium of expression (including, without limitation, said drawings and design data). Except for Design-Builder Intellectual Property (defined below), Design-Builder agrees that, upon payment by Owner of amounts due pursuant to the terms of this Agreement, Owner owns all right, title and interest in the Instruments of Service, including all intellectual property rights therein or related thereto. To the extent, for any reason, any such intellectual property rights cannot be assigned to Owner, such intellectual property rights shall be deemed to be Design-Builder Intellectual Property and Design-Builder hereby grants to Owner a license thereto.

· 13.3.1 In the event the Owner uses the Instruments of Service (1) for purposes inconsistent with Section 13.3, (2) after completion of the Project for purposes of altering or adding to the Project without retaining the authors of the Instruments of Service for such purposes, (3) after the Owner terminates this Agreement in accordance with section 14.1.1 due to the Owner’s failure to make undisputed payments under the Agreement, the Owner releases the Design-Builder from all claims and causes of action arising from such uses. The Owner, to the extent permitted by law, further agrees to indemnify and hold harmless the Design-Builder from all costs and expenses, including the cost of defense, related to claims and causes of action asserted by any third person or entity to the extent such costs and expenses arise from the Owner’s use of the Instruments of Service under this Section 13.3.1. The terms of this Section 13.3.1 shall not apply if the Owner terminates this Agreement for cause under Section 14.1.4 or 14.2.2.
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· 13.3.2 Design-Builder’s Rights with Regard to Instruments of Service. Design-Builder is expressly prohibited from selling, licensing or otherwise marketing or donating the Instruments of Service or using the Instruments of Service in the preparation of other work for any other owner, without the prior express written permission of Owner. Notwithstanding the foregoing, Design-Builder hereby retains joint ownership of, and shall be entitled to use, details, effects and design components of the Project to the extent that such notes, terms or details that have been developed by the Design-Builder over years of practice and prior to Services related to this Project (“Design-Builder Intellectual Property”). With respect to such Design-Builder Intellectual Property relating to any Instruments of Service, Design-Builder, on its own behalf and on behalf of its consultants and subcontractors, provided Owner is in material compliance with the terms of this Agreement including timely payment of all amounts properly due herein, hereby grants to Owner an irrevocable, non-exclusive, sublicensable, worldwide, perpetual, royalty-free and freely transferable license and sublicense under the Design-Builder Intellectual Property.

· 13.3.3 The Design-Builder shall obtain from the Architect, Consultants, and Subcontractors all rights and interests, that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 13. The Design-Builder’s licenses from the Architect and its Consultants and Subcontractors shall also allow the Owner, in the event this Agreement is terminated for any reason other than the default of the Owner in accordance with Section 14.1.1 due to the Owner’s failure to make undisputed payments under the Agreement to obtain a non-exclusive license solely and exclusively for purposes of constructing, using, maintaining, altering and adding to the Project, provided that the Owner (1) agrees to pay to the Architect, Consultant or Subcontractor all amounts due, and (2) provides the Architect, Consultant or Subcontractor with the Owner’s written agreement to indemnify and hold harmless the Architect, Consultant, or Subcontractor from all costs and expenses, including the cost of defense, related to claims and causes of action asserted by any third person or entity to the extent such costs and expenses arise from the Owner’s alteration or use of the Instruments of Service.

· 13.3.3 The provisions of this Article 13 shall survive the termination of this Agreement.

ARTICLE 14 TERMINATION OR SUSPENSION

· 14.1 Termination or Suspension

· 14.1.1 If the Owner fails to make undisputed payments to the Design-Builder in accordance with this Agreement and Exhibit B-2 Payment Schedule for a period longer than forty-five days, such failure shall be considered substantial nonperformance and cause for termination under Section 14.1.4 or, at the Design-Builder’s option, cause for suspension of performance of services under this Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give thirty (30) days’ notice to the Owner before suspending the Work. In the event of a suspension of the Work, the Design-Builder shall have no liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the Work, the Design-Builder shall be paid all undisputed sums due prior to suspension and any direct expenses incurred in the interruption and resumption of the Design-Builder’s Work. Upon restarting the Work, the Design-Builder’s compensation for, and time to complete, the remaining Work shall be equitably adjusted.

· 14.1.2 If the Owner suspends the Project for a period longer than sixty days, the Design-Builder shall be compensated for the Work performed prior to notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to complete, the remaining Work shall be equitably adjusted.

· 14.1.3 Not used.

· 14.1.4 The Owner party may terminate this Agreement upon not less than seven days’ notice should the Design-Builder fail substantially to perform in accordance with the terms of this Agreement through no fault of the Owner.

· 14.1.5 The Owner may terminate this Agreement upon not less than seven days’ notice to the Design-Builder for the Owner’s convenience and without cause.
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· 14.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for Work properly performed prior to termination, together with Reimbursable Expenses then due and any other expenses directly attributable to termination for which the Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this Section 14.1.6 be greater than the compensation set forth in Section 2.1. In no event shall the Design-Builder be entitled to recover anticipated profits or Fee on Work not performed.

· 14.1.7 In addition to any amounts paid under Section 14.1.6, if the Owner terminates this Agreement for its convenience pursuant to Section 14.1.5, or the Design-Builder terminates this Agreement pursuant to Sections 14.1.3 or 14.1.4, the Owner shall pay to the Design-Builder the following fees:
(Set forth below the amount of any termination or licensing fee, or the method for determining any termination or licensing fee.)

.1   Termination Fee: No Termination Fee

.2   Licensing Fee if the Owner intends to continue using the Design-Builder’s Instruments of Service: No Licensing Fee

· 14.2 Termination or Suspension

· 14.2.1 Termination by the Design-Builder

· 14.2.1.1 The Design-Builder may terminate this Agreement if the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder, or any other persons or entities performing portions of the Work, upon 14 additional days’ notice to the Owner, during which period the Owner shall have an opportunity to cure, for any of the following reasons:

.1	Issuance of an order of a court or other public authority having jurisdiction that requires all Work to be stopped;

.2	An act of government, such as a declaration of national emergency that requires all Work to be stopped;

.3	Because the Owner has not issued an undisputed payment and has not notified the Design-Builder of the reason for withholding certification as provided in Section 9.5.1, or because the Owner has improperly not made payment on of an undisputed amount within the time stated in the Design-Build Documents; or

.4	The Owner has failed to furnish to the Design-Builder reasonable evidence as required by Section 7.2.7.

· 14.2.1.2 The Design-Builder may terminate this Agreement if, through no act or fault of the Design-Builder, or any other persons or entities performing portions of the Work, repeated suspensions, delays, or interruptions of the entire Work by the Owner as described in Section 14.2.3, constitute in the aggregate more than 100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whichever is less.

· 14.2.1.3 If one of the reasons described in Section 14.2.1.1 or 14.2.1.2 exists, the Design-Builder may, upon seven days’ notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, , and reasonable direct termination costs incurred by reason of such termination.

· 14.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder, or any other persons or entities performing portions of the Work because the Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect to matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ notice to the Owner, terminate the Contract and recover from the Owner as provided in Section 14.2.1.3.

· 14.2.2 Termination by the Owner for Cause

· 14.2.2.1 The Owner may terminate this Agreement if the Design-Builder:

.1	fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a reasonable time consistent with the date of Substantial Completion;

.2	refuses or fails to supply enough properly skilled workers or proper materials;

.3	refuses or fails to supply a qualified architect, consultant, or subcontractor, where required;

.4	fails to make payment to the Architect, Consultants, Subcontractors, or suppliers in accordance with their respective agreements with the Design-Builder;

.5	repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of a public authority;
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.6	is otherwise in breach of a material provision of the Design-Build Documents;

.7	fails to prosecute the Work or any portion thereof with sufficient diligence to ensure the Key Milestones , are completed within the Contract Time; or

.8	is adjudged bankrupt, makes a general assignment for the benefit of its creditors, or if a receiver is appointed on account of its insolvency.

· 14.2.2.2 When any of the reasons described in Section 14.2.2.1 exist, the Owner may, without prejudice to any other rights or remedies of the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ notice, terminate employment of the Design-Builder and may, subject to any prior rights of the surety:
.1   Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and construction

equipment and machinery thereon owned by the Design-Builder;

.2	Accept assignment of the Architect, Consultant, and Subcontractor agreements pursuant to Section 3.1.15; and

.3	Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written request of the Design-Builder, the Owner shall furnish to the Design-Builder a detailed accounting of the costs incurred by the Owner in finishing the Work.

· 14.2.2.3 When the Owner terminates this Agreement for one of the reasons stated in Section 14.2.2.1, the Design-Builder shall not be entitled to receive further payment until the Work is finished.

· 14.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for such payments shall survive termination of this Agreement.

· 14.2.2.5 If the Owner terminates a portion of the Work, the Design-Builder shall continue the performance of the remainder of the Work in accordance with the Design-Build Documents to the extent not terminated.

· 14.2.2.6 If, after the Design-Builder has been terminated for cause pursuant to this Section 14.2.2 or otherwise for cause, it is determined that none of the circumstances set forth in Section 14.2.2.1 exists, then such termination shall be considered a termination for convenience pursuant to Section 14.2.4.

· 14.2.3 Suspension by the Owner for Convenience

· 14.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay, or interrupt the Work in whole or in part for such period of time as the Owner may determine.

· 14.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by suspension, delay, or interruption under Section 14.2.3.1. Adjustment of the Contract Sum shall include profit. No adjustment shall be made to the extent
.1   that performance is, was, or would have been, so suspended, delayed, or interrupted, by another cause for which the Design-

Builder is responsible; or

.2	that an equitable adjustment is made or denied under another provision of the Contract.

· 14.2.4 Termination by the Owner for Convenience

· 14.2.4.1 The Owner may, at any time, without prejudice to any other right or remedy of the Owner, terminate this Agreement for the Owner’s convenience and without cause.

· 14.2.4.2 Upon receipt of notice from the Owner of such termination for the Owner’s convenience, the Design-Builder shall

.1	cease operations as directed by the Owner in the notice;

.2	take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; and,

.3	except for Work directed to be performed prior to the effective date of termination stated in the notice, terminate all existing Project agreements, including agreements with the Architect, Consultants, Subcontractors, and purchase orders, and enter into no further Project agreements and purchase orders;

.4	transfer title to the Owner any property or Work designated by the Owner; and

.5	continue performance to the extent not terminated.
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· 14.2.4.3 In case of such termination for the Owner’s convenience, the Owner shall pay the Design-Builder for: Work properly executed in accordance with the Design-Build Documents and any other reasonable, direct costs necessarily;; and any other costs incurred by reason of the termination, including costs attributable to termination of Subcontracts. In no event shall the Design-Builder be entitled to recover anticipated profits or Fee on Work not performed. The Design-Builder’s total recovery shall not exceed the unpaid balance of the Contract Sum.

· 15.2.5 The damages and relief from termination by the Owner specifically provided in Article 14 shall be the Design-Builder’s sole entitlement in the event of termination.

ARTICLE 15 CLAIMS AND DISPUTES

· 15.1 Claims

· 15.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payment of money, a change in the Contract Time, adjustment or interpretation of the Contract Documents or other relief with respect to the terms of the Contract. The term “Claim” also includes other disputes and matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The responsibility to substantiate Claims shall rest with the party making the Claim. This Section 15.1.1 does not require the Owner to file a Claim in order to impose liquidated damages in accordance with the Contract Documents.

· 15.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action against the other and arising out of or related to the Contract, whether in contract, tort, breach of warranty or otherwise, in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time period specified by applicable law, but, in any case, not more than 10 years after the date of Substantial Completion of the Work. The Owner and Design-Builder waive all claims and causes of action not commenced in accordance with this Section 15.1.2.

· 15.1.3.1 Claims by the Owner. Claims by the Owner against the Design-Builder must be initiated by written notice to the Design-Builder.

· 15.1.3.2 Claims by the Design-Builder. Claims by the Design-Builder against the Owner must be initiated by written notice to the Owner and include substantiation in accordance with this Section 15.1.3.2. The notice and substantiation requirements in this Section 15.1.3.2 and the provisions for Initial Resolution of Claims in Section 15.2 shall be required as a condition precedent to mediation.

· 15.1.3.2.1 Except for Claims requiring notice before proceeding with the affected Work as otherwise described in the Design-Build Documents, the Design-Builder shall submit a written notice of any Claim to the Owner within 14 days of the occurrence of the event giving rise to the Claim. The notice shall include a clear description of the event giving rise to the Claim. The notice shall be clearly designated as a "NOTICE OF CLAIM."

· 15.1.3.2.2 The Design-Builder shall submit a written Claim as provided herein within 30 days of submitting the initial notice. The Claim shall be clearly designated as a "CLAIM" and shall refer to the initial notice that it follows. The Claim shall include a clear description of the Claim and any proposed change in the Contract Sum (showing all components and calculations) and/or Contract Time (showing cause and analysis of the resultant delay in the critical path and other information referenced in Section 15.1.6). The Design-Builder shall include with the Claim complete data supporting the Claim, including without limitation a complete explanation as to why the relief sought is not within the scope of the Design-Build Documents. The Claim shall be deemed to include all changes, direct and indirect, in cost and in time to which the Design-Builder (and Subcontractors of any tier) is entitled and may not contain reservations of rights without the Owner’s written approval; any such unapproved reservations of rights shall be without effect.

· 15.1.3.2.3 Failure to properly submit the notice or Claim in accordance with the requirements of this Section 15.1.3.2 shall constitute waiver of the Claim.

· 15.1.3.2.4 Any notice of a Claim of the Design-Builder against the Owner and any Claim of the Design-Builder, whether under the Contract or otherwise, must be made pursuant to and in strict accordance with this Article 16. No act, omission, or knowledge, actual or constructive, of the Owner shall in any way be deemed to be a waiver of the requirement for timely written notice and a timely written Claim unless the Owner and the Design-Builder sign an explicit, unequivocal written waiver approved by the Owner’s authorized representative. The fact that the Owner and the Design-Builder may consider, discuss, or negotiate a Claim that has or may have been defective or untimely under the Contract shall not constitute a waiver of the provisions of the Design-Build Documents unless the Owner and the Design-Builder sign an explicit, unequivocal waiver approved by the Owner’s authorized representative. The Design-Builder expressly acknowledges and agrees that the Design-Builder’s failure to timely submit required notices and/or timely submit Claims has a substantial impact upon and prejudices the Owner, including but not limited to the inability to fully investigate or verify the Claim, mitigate damages, choose alternative options, adjust the budget, delete or modify the impacted Work, and/or monitor time, cost and quantities. For these and other reasons, the Design-Builder and Owner agree that the Owner is prejudiced by the Design-Builder’s failure to timely submit notices and/or Claims and the Owner shall not be required to prove or establish actual prejudice to enforce the notice or Claim provisions of the Contract.
[image: ]


AIA Document A141 – 2024. Copyright © 2004, 2014, and 2024. All rights reserved. “The American Institute of Architects,” “American Institute of Architects,” “AIA,” the AIA Logo, and “AIA Contract Documents” are trademarks of The American Institute of Architects. This document was produced at 19:01:47 CDT on 06/23/2026 under Subscription No. 20250156492
which expires on 08/29/2026, is not for resale, is licensed for one-time use only, and may only be used in accordance with the AIA Contract Documents® Terms of Service. To report copyright violations, e-mail docinfo@aiacontracts.com

User Notes:

39
[image: ]

· 15.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in writing or as provided in Section 9.6 and Article 14, the Design-Builder shall proceed diligently with performance of the Contract and the Owner shall continue to make payments of undisputed amounts in accordance with this Agreement.

· 15.1.5 Claims for Additional Cost. If the Design-Builder wishes to make a Claim for an increase in the Contract Sum, notice as provided in Section

15.1.3 shall be given before proceeding to execute the portion of the Work that is the subject of the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property arising under Section 10.4.

· 15.1.6 Claims for Additional Time

· 15.1.6.1 If the Design-Builder wishes to make a Claim for an increase in the Contract Time, notice as provided in Section 15.1.3 shall be given. The Design-Builder’s Claim shall include an estimate of cost and of the probable effect of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary.

· 15.1.6.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be documented by data substantiating that weather conditions were abnormal for the period of time, could not have been reasonably anticipated, and had an adverse effect on the scheduled construction, and that the Work was on schedule (or not behind schedule through the fault of the Design-Builder) at the time the adverse weather conditions occurred.
Neither the Contract Time nor the Contract Sum will be adjusted for normal inclement weather. The Design-Builder shall be entitled to a change in the Contract Time only (but not a change in the Contract Sum) if the Design-Builder can substantiate to the reasonable satisfaction of the Owner that there was materially greater than normal inclement weather considering the full term of the Contract Time and using a ten (10) year average of accumulated record mean values from climatological data compiled by the National Oceanic and Atmospheric Administration (NOAA) for the locale closest to the Project, and that the alleged abnormal inclement weather actually extended the critical path of the Work.

· 15.2 DISPUTE RESOLUTION

The Parties agree that the terms set forth in Exhibit N Dispute Resolution Procedures control all Claims and causes of action for the Project. Design-Builder Agrees to include the terms of Exhibit N Dispute Resolution Procedures in each contract for Subcontractors and anyone performing services or Work for the Project. It is the express intent that all parties performing work or services be bound by the same dispute resolution provisions, including but not limited to the arbitration requirements.

· 15.2.1 The provisions of this Article 15 and Exhibit N Dispute Resolution Procedures shall survive the termination of this Agreement.

ARTICLE 16 MISCELLANEOUS PROVISIONS

§ 16.1 Governing Law

The Contract shall be governed by the laws of the State of Texas. If the parties have selected arbitration as the method of binding dispute resolution, the Federal Arbitration Act shall govern Section 15.4. THE PARTIES HEREIN AGREE THAT THEY HAVE SELECTED ARBITRATION AS THE METHOD OF BINDING DISPUTE RESOLUTION. THE PARTIES SPECIFICALLY AND UNEQUIVOCALLY WAIVE TRIAL BY JURY.

· 16.2 Successors and Assigns

· 16.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns, and legal representatives to the covenants, agreements, and obligations contained in the Design-Build Documents. Except as provided in Section 16.2.2, neither party to the Contract shall assign the Contract as a whole or in part, without written consent of the other. If either party attempts to make an assignment without such consent, that party shall nevertheless remain legally responsible for all obligations under the Contract.
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· 16.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the Design-Build Documents. The Design-Builder shall execute all consents reasonably required to facilitate the assignment. Owner may, without consent of the Design-Builder, assign or novate this Agreement to a related entity.

· 16.2.3 Certifications. If the Owner requests the Design-Builder to execute certificates, other than the certificates expressly referenced herein, the proposed language of such certificates shall be submitted to the Design-Builder for review a reasonable time prior to the requested dates of execution. If the Owner requests the Design-Builder to execute consents reasonably required to facilitate assignment to a lender, the Design-Builder shall execute all such consents that are consistent with this Agreement, provided the proposed consent is submitted to the Design-Builder for review prior to execution. The Design-Builder shall not be required to execute any certificates or consents that would require knowledge, services, or responsibilities beyond the scope of this Agreement.

· 16.3 Only with the prior, written consent of Owner, in its sole and absolute discretion, Design-Builder, Architect, Consultants, Subcontractors, or their agents, or any other persons or entities performing portions of the Work, shall have the right to include video, photographic, or artistic representations of the design of the Project among their respective promotional and professional materials. The Design-Builder, Architect, Consultants, Subcontractors, or their agents or employees, or any other persons or entities performing portions of the Work, shall be given reasonable access to the completed Project to make such representations. However, such material shall not include the Owner’s confidential or proprietary information. This Section 16.3 shall survive the termination of this Agreement unless the Owner terminates this Agreement for cause pursuant to Section 14.2.2.

· 16.4 Rights and Remedies

· 16.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available thereunder, shall be in addition to and not a limitation of duties, obligations, rights, and remedies otherwise imposed or available by law. The Design-Builder’s sole remedy for Claims, disputes and other matters in question, direct or indirect, arising out of or relating to the Contract or breach thereof, except Claims that have been waived under the terms of the Design-Build Documents, however, is the dispute resolution procedure of Article 16.

· 16.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a breach thereunder, except as may be specifically agreed upon in writing.

· 16.5 Tests and Inspections

· 16.5.1 Any additional tests, inspections, and approvals of portions of the Construction Work, other than Performance Testing shall be made at appropriate times as required by the Design-Build Documents and by Applicable Laws. The Design-Builder shall plan and allow adequate time for all tests, inspections, and approvals, and shall not be entitled to an extension of the Contract Time for any delay associated with a test, inspection, or approval. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections, and approvals with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public authority, and shall bear all related costs of tests, inspections, and approvals. The Design-Builder shall give the Owner timely notice of when and where tests and inspections are to be made so that the Owner may be present for such procedures. The Owner shall bear costs of tests, inspections, or approvals that do not become requirements until after execution of the this Agreement and are required by Applicable Law or typical to the type of Work. The Owner shall directly arrange and pay for tests, inspections, or approvals where building codes or Applicable Laws so require.

· 16.5.2 If the Owner determines that portions of the Construction Work require additional testing, inspection, or approval not included under Section

16.5.1, the Owner will instruct the Design-Builder to make arrangements for such additional testing, inspection, or approval, by an entity acceptable to the Owner, and the Design-Builder shall give timely notice to the Owner of when and where tests and inspections are to be made so that the Owner may be present for such procedures. Such costs, except as provided in Section 16.5.3, shall be at the Owner’s expense.

· 16.5.3 If the reason Owner determines or requests testing and inspections is due to any alleged fault of Design-Builder or its Subcontractors or anyone working for Design-Builder, all costs made necessary by such failure shall be at the Design-Builder’s expense, including the fees for testing and inspection, but also the costs and expenses for additional professionals, any rip, tear, and repair costs or expenses, an other related impacts to the Project.

· 16.5.4 Required certificates of testing, inspection, or approval shall, unless otherwise required by the Design-Build Documents, be secured by the Design-Builder and promptly delivered to the Owner.
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· 16.5.5 If the Owner is to observe tests, inspections, or approvals required by the Design-Build Documents, the Owner will do so promptly and, where practicable, at the normal place of testing.

· 16.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid unreasonable delay in the Work. The Design-Builder shall provide the Owner at least 48 hours’ written notice prior to all tests and inspections.

· 16.5.7 No acceptance by the Owner of any Work shall be construed to result from any inspections, tests or failures to inspect or test by the Owner. No inspection, test, failure to inspect or test, or failure to discover any defect or nonconformity by the Owner shall relieve the Design-Builder of its responsibility for meeting the requirements of the Design-Build Documents or impair the Owner’s right to reject defective or nonconforming items or right to avail itself of any other remedy to which the Owner may be entitled, notwithstanding the Owner’s knowledge of the defect or nonconformity, its substantiality or the ease of its discovery.

· 16.6 Confidential Information

· 16.6.1 Design-Builder and its Subcontractors shall keep information related to the Project, Owner, Owner’s business and/or operations strictly confidential and shall not disclose it to any other person except as set forth in Section 16.6.2. The obligations in this Section 16.6 shall survive the termination of this Agreement.

· 16.6.2 Design-Builder has executed the Non-Disclosure and Confidentiality Agreement (“NDCA”) which is attached hereto as Exhibit M. The terms of the NDCA shall apply to the Project, and Design-Builder shall require all Subcontractors to execute the same form of NDCA for the benefit of Owner.

· 16.7 Capitalization

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles of numbered articles, or (3) the titles of other AIA Contract Documents.

· 16.8 Interpretation

· 16.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as “all” and “any” and articles such as “the” and “an,” but the fact that a modifier or an article is absent from one statement and appears in another is not intended to affect the interpretation of either statement.

· 16.8.2 Unless otherwise specifically defined herein, words which have well-known technical or construction industry meanings are used in the Design-Build Documents in accordance with such recognized meanings.

· 16.9 The invalidity or unenforceability of any provision of this Agreement shall not invalidate this Agreement or its remaining provisions. To the extent that it is determined that any provision of this Agreement violates any law, or is otherwise invalid or unenforceable, then that provision shall be revised only to the extent necessary to make that provision legal and enforceable. In such case this Agreement shall be construed, to the fullest extent permitted by law, to give effect to the parties’ intentions and purposes in executing this Agreement.

· 17.10 No Joint Venture. Nothing in this Agreement shall create an association, joint venture or partnership between the Parties or impose any partnership obligation or partnership liability on any Party. Neither Party shall have any right, power or authority to enter into any agreement or commitment or act on behalf of or otherwise bind the other Party without such Party's prior written consent.

· 17.11 Execution in Counterparts. This Agreement may be executed in counterparts, including by electronic transmission, each of which when so executed shall be deemed to be an original and all of which taken together shall constitute one and the same Agreement.

· 17.18 Representations and Warranties. As of the Effective Date, each Party represents and warrants to the other Party as follows:

(A) Each of the Parties is duly organized, validly existing, and in good standing under the laws of the jurisdiction of its organization, and that the execution, delivery, and performance of this Agreement have been duly authorized by all requisite action, and do not and will not violate any provision of their respective articles of incorporation or bylaws (or equivalent organizational documents under applicable local law), or result in a material breach or a default under any indenture, agreement, or instrument to which it is a party, or by which it or its property may be bound or affected.
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(B) As of the date of execution of this Agreement, such Party is not in violation of any Applicable Laws, which violations, individually or in the aggregate, would materially and adversely affect the performance of its obligations under this Agreement.

(C) Each Party is an entity authorized to do business in the State of Texas, United States.

ARTICLE 17 SCOPE OF THIS AGREEMENT

· 17.1 This Agreement is comprised of the following documents:

.1	AIA Document A141®–2024, Standard Form of Agreement Between Owner and Design-Builder for a Traditional Design-Build Project as modified by the parties.

.2	Exhibits to this Agreement are attached hereto and incorporated herein by reference as follows:

Exhibit A	Scope of Work

Exhibit A-1	Owner-Provided Equipment

Exhibit B-1	Contract Sum and Schedule of Values

Exhibit B-2	Payment Schedule

Exhibit B-3	Separated Contract Requirements

Exhibit B-4	Design-Builder Rates

Exhibit C-1	Design Delivery Schedule

Exhibit C-2	Project Construction Schedule

Exhibit C-3	Project Schedule Key Milestones

Exhibit C-4	Delay Liquidated Damages and Early Completion Incentives

Exhibit D-1	Design-Builder Performance Guarantee Requirements

Exhibit D-2	Performance Earned Incentives and Liquidated Damages

Exhibit E-1	Design-Builder Key Personnel/Project Organization

Exhibit E-2	List of Design-Builder’s Architect, Consultants, and Subcontractors

Exhibit E-3	Design-Builder’s Quality Assurance and Quality Control Manual

Exhibit F-1	Change Order Terms and Limitations

Exhibit F-2	Form of Change Order Request

Exhibit F-3	Form of Change Order

Exhibit G-1 Form of Conditional Waiver and Release on Progress Payment Exhibit G-2 Form of Unconditional Waiver and Release on Progress Payment Exhibit G-3 Form of Conditional Waiver and Release on Final Payment Exhibit G-4 Form of Unconditional Waiver and Release on Final Payment Exhibit G-5 Form of All Bills Paid Affidavit

Exhibit H-1	Mechanical Completion Conditions

Exhibit H-2	Notice of Mechanical Completion Form

Exhibit H-3	Mechanical Completion Certificate

Exhibit I-1	Pre-Commissioning, Commissioning, Start Up, and Testing Conditions

Exhibit I-2	Notice of Performance Test Completion

Exhibit I-3	Form of Performance Test Completion Certificate

Exhibit J-1	Substantial Completion Conditions

Exhibit J-2	Form of Substantial Completion Certificate

Exhibit J-3	Form of Final Completion Certificate

Exhibit K-1	Final Completion Conditions
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Exhibit K-2	Notice of Final Completion Form

Exhibit K-3	Final Completion Certificate

Exhibit L	Insurance Requirements

Exhibit M	Non-Disclosure and Confidentiality Agreement

Exhibit N	Dispute Resolution Procedures

Exhibit O	Not Used.

[END OF DOCUMENT – SIGNATURES ON NEXT PAGE]
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IN WITNESS WHEREOF, the Parties have caused their authorized representatives to execute this Agreement as of the date and the year first above written.


	APPLIED OPTOELECTRONICS, INC.
	LCC3 SOLUTION INC.
	

	BY:
	BY:
	

	
	
	
	

	OWNER (Signature)
	
	DESIGN-BUILDER (Signature)
	

	
	
	
	

	(Printed name and title)
	
	(Printed name and title)
	


[image: ]



















AIA Document A141 – 2024. Copyright © 2004, 2014, and 2024. All rights reserved. “The American Institute of Architects,” “American Institute of Architects,” “AIA,” the AIA Logo, and “AIA Contract Documents” are trademarks of The American Institute of Architects. This document was produced at 19:01:47 CDT on 06/23/2026 under Subscription No. 20250156492
which expires on 08/29/2026, is not for resale, is licensed for one-time use only, and may only be used in accordance with the AIA Contract Documents® Terms of Service. To report copyright violations, e-mail docinfo@aiacontracts.com

User Notes:

45
[image: ]

Exhibit 10.2
[image: ]








































































1
[image: ]

[image: ]

































































2
[image: ]

[image: ]

































































3
[image: ]

[image: ]

































































4
[image: ]

[image: ]

































































5
[image: ]

[image: ]

































































6
[image: ]

[image: ]

































































7
[image: ]

[image: ]

































































8
[image: ]

[image: ]

































































9
[image: ]

[image: ]

































































10
[image: ]

[image: ]

































































11
[image: ]

[image: ]

































































12
[image: ]

[image: ]

































































13
[image: ]

[image: ]

































































14
[image: ]

[image: ]

































































15
[image: ]

[image: ]

































































16
[image: ]

[image: ]

































































17
[image: ]

[image: ]

































































18
[image: ]

[image: ]

































































19
[image: ]

[image: ]

































































20
[image: ]

[image: ]

































































21
[image: ]

[image: ]

































































22
[image: ]

[image: ]

































































23
[image: ]

[image: ]

































































24
[image: ]

[image: ]

































































25
[image: ]

[image: ]

































































26
[image: ]

[image: ]

































































27
[image: ]

[image: ]

































































28
[image: ]

[image: ]

































































29
[image: ]

[image: ]

































































30
[image: ]

[image: ]

































































31
[image: ]

[image: ]

































































32
[image: ]

[image: ]

































































33
[image: ]

[image: ]

































































34
[image: ]

[image: ]

































































35
[image: ]

[image: ]

































































36
[image: ]

[image: ]

































































37
[image: ]

[image: ]

































































38
[image: ]

[image: ]

































































39
[image: ]

[image: ]

































































40
[image: ]

[image: ]

































































41
[image: ]

[image: ]

































































42
[image: ]

[image: ]

































































43
[image: ]

[image: ]

































































44
[image: ]

[image: ]

































































45
[image: ]

[image: ]

































































46
[image: ]

[image: ]

































































47
[image: ]

[image: ]

































































48
[image: ]

[image: ]

































































49
[image: ]

[image: ]

































































50
[image: ]

[image: ]







































51
[image: ]

[image: ]

































































52
[image: ]

[image: ]

































































53
[image: ]

[image: ]

































































54
[image: ]

[image: ]

































































55
[image: ]

[image: ]

































































56
[image: ]

[image: ]

































































57
[image: ]

[image: ]

































































58
[image: ]

[image: ]

































































59
[image: ]

[image: ]

































































60
[image: ]

[image: ]

































































61
[image: ]

[image: ]

































































62
[image: ]

[image: ]

































































63
[image: ]

[image: ]

































































64
[image: ]

[image: ]

































































65
[image: ]

[image: ]

































































66
[image: ]

[image: ]

































































67
[image: ]

[image: ]

































































68
[image: ]

[image: ]

































































69
[image: ]

[image: ]

































































70
[image: ]

[image: ]

































































71
[image: ]

[image: ]





































































72
[image: ]

[image: ]

































































73
[image: ]

[image: ]

































































74
[image: ]

[image: ]

































































75
[image: ]

[image: ]

































































76
[image: ]

[image: ]

































































77
[image: ]

[image: ]

































































78
[image: ]
image3.png




image93.png




image94.png




image95.png




image96.png




image97.png




image98.png




image99.png




image100.png




image101.png




image102.png




image4.png




image103.png




image104.png




image105.png




image106.png




image107.png




image108.jpeg
[Certain identified information has been excluded from this exhibit pursuant to Item 601(b)(10)(iv) of Regulation
S-K because it is both (i) not material and (ii) the type of information that the registrant customarily and actually
treats as private or confidential. Omitted information is indicated by black boxes containing asterisks. |
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LCC3 SOLUTION INC.
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FOR

PROJECT:

OMD 3 (FAB4) Manufacturing Cleanroom Project
11555 North Spectrum Boulevard
Houston, TX 77047
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EXHIBIT A

SCOPE OF WORK AND OWNER'’S CRITERIA

Project Location: 11555 North Spectrum Boulevard, Houston, TX 77047

Project Description:

The project entails an interior design-build of approximately 195,591 SF ISO 6 certified cleanroom space
including gowning area with ISO 8 certified cleanroom space, and approximately 36,500 of second-floor
area within an existing 269,371 SF warchouse. The remaining first floor approximately 73,780SF
warchouse area will be designated for shipping, receiving, quality reliability testing and inventory
operations, as outlined in the site plans.

Specific Project Requirements:

ISO 6 (Class 1K) certified cleanroom with ESD raised floor and MAU+FFU+DDC air handling
system.

Climate control: Temp 73.4+/-3.6 °F. Relative Humidity 50+/-10%. Air Change Rate 60-90/hr. Air
returns are evenly distributed to enable laminar flow in majority of areas.

Ensure all building and fire safety measures are in full compliance with Applicable Law.

The height of the cleanroom ceiling will be 13 feet to give about 3ft space for the overhead
transportation (OHT) system.

The support system for OHT is above the cleanroom ceiling. The OHT system. which is not in the
scope of this proposal, will be attached to the support. Attached joint loading capacity is at least
1,210 Ib. and maximum spacing between joints is 10 feet.

Catwalk are installed on the cleanroom ceiling for mechanical, electrical and plumbing (MEP) and
air-handling unites service and maintenance.

Utilities include nitrogen, compressed dry air (CDA), chilled water, sprinklers and heat exhaust.
The scope of work for process utilities shall be delivered in a hook-up ready condition.

Backup generators are required to ensure uninterrupted power supply and full operational
continuity of the site. UPS are required to ensure the production equipment is protected from
unstable voltage fluctuations and can continue operating for approximately 10 minutes during a
power outage, allowing for a safe and orderly shutdown.

General Scope of Work:

LCC3 will be responsible for the engineering, procurement, construction, testing and commissioning of the
Project as a manufacturing cleanroom. Accordingly, LCC3 will be responsible for the overall execution of
the Project, which generally includes but is not limited to the following:

Cleanroom design performance criteria to meet all functional requirements from the Owner,
including facility equipment list to meet the cleanroom specification and management.

Exhibit A (Scope of Work) — Page 1
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Cleanroom construction and integration activities, including buildout, installation of cleanroom
systems, HVAC and filtration, pressurization controls, and environmental validation, all performed
in accordance with the approved cleanroom design.

Design and engineering of the Project to meet Owner criteria and comply with all applicable
industry standards governing cleanroom facilities for this Project.

Production of construction documents for all necessary permits and complete construction
drawings and specifications for construction of the Project.

Procurement of materials, equipment, and systems in accordance with approved construction
drawings and specifications.

Supervision of all subconsultant and subcontractor deliverables and means-and-methods.
Construction and installation of all MEP.
Fire protection system.

Overall project management, scheduling, coordination, and reporting to Owner and Owner’s
Consultants.

Daily site supervision, site logistics, temporary facilities, and field engineering.

Implementation and enforcement of site safety programs in compliance with federal, state, and
local regulations and best practices.

Management, coordination, and oversight of all subcontractors and suppliers to ensure compliance
with the Contract Documents.

Quality control, inspection, testing, and compliance with Contract Documents and Applicable
Laws.

Coordination with Owner and authorities having jurisdiction (AHJ) as necessary.
Permit coordination support, inspections, and final municipal approvals.

Commissioning support, punch list completion, and coordinated complete project closeout and
documentation.

Preparation and submission of as-built documentation and closeout deliverables as required by
Owner.

2-year call-back warranty on all materials and workmanship from final completion, except for such
longer periods of time pursuant to applicable manufacturers’ warranty.

Conduct preliminary review of applicable building codes, zoning requirements, and local
ordinances

Coordinate with City of Pearland to identify permitting pathways, anticipated review timelines,
and potential approval risks

Review and adapt prepared drawings solely for compliance with applicable local jurisdictional
codes and standards, including City of Pearland requirements

Exhibit A (Scope of Work) — Page 2
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e Confirm that design documents satisty local permitting, constructability, and engineering
standardization expectations

« Provide professional engineering review, supervision, and direction, and assume responsible charge
for applicable local code compliance and local engineering scope

e Sign and seal applicable drawings in accordance with Texas licensing regulations

e Review design documents at schematic, design development, and construction document stages

e Assist in communications with City of Pearland during plan review

e Track permit submittals, comments, and responses to support timely approvals

Test Criteria

Performance Testing of the Work shall meet at least the following criteria for Substantial Completion.

Cleanroom Eight Major Testing Items

Test Criteria
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Additional Information:

Design-Builder acknowledges that it has received and reviewe
execution of this Agreement. The following documents and information are for informational purposes
only. Design-Builder should independently verify all information.

1. Floor Plan and Production Layout
OMD 3_KirbyDistrict_FloorPlan

2. Process equipment list
2-10MD 3 Equipment List & Checklist
2-25Line_Automation_Equipment

the following information prior to

B. Tax Exemption Certification
4. Existing building drawings including Geotechnical Investigation Report
[End of Document]

Exhibit A (Scope of Work) - Page 3
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EXHIBIT A-1

OWNER-PROVIDED EQUIPMENT

[NOT USED].

Exhibit A-1 (Owner-Provided Equipment) — Page 1
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EXHIBIT B-1

CONTRACT SUM AND SCHEDULE OF VALUES

ltem | Total |

General Contractor Fee
Structural Steel & Erection

Drywall, Cellmg Painting, Doors/Hardware & Accessory

R o ——— |

Low-Voltage Systems $
Secondary Distribution $

General Condition

Architect/ Engineering _
Contract Value $ 94,059,423

Exhibit B-2 (Payment Schedule)
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EXHIBIT B-2
PAYMENT SCHEDULE

Applications for Payment shall be submitted monthly to Owner. Design-Builder shall
submit a complete Application for Payment, including all documentation required by the
Agreement, on or before the 25 day of each month following the month in which the applicable
Work was completed (covering the 26™ of the prior month to the 25" of the month submitted).
Design-Builder shall not submit more than one Application for Payment per month.

Applications for Payment shall show the percentage of completion of each portion or
classification of the Work as of the end of the period covered by the Application for Payment. The
percentage of completion shall be the lesser of (1) the percentage of that portion of the Work which
has actually been completed, or (2) classification on the schedule of values.

The amount of each progress payment shall first include:

1. That portion of the Contract Sum properly allocable to completed Work:

2. That portion of the Contract Sum properly allocable to materials and equipment
delivered and suitably stored at the site for subsequent incorporation in the completed construction,
or, if approved in advance by the Owner, suitably stored off the site at a location agreed upon in
writing (all materials stored on or offsite shall be protected and insured by Design-Builder; and

3. Any Change Directives issued during the period of the progress payment (if any).

The amount of each progress payment shall then be reduced by:

1. The aggregate of any amounts previously paid by the Owner;

2. The amount, if any, for Work that remains uncorrected and for which the Owner
has previously withheld per the terms of the Agreement;

3. Any amount for which the Design-Builder does not intend to pay a Subcontractor
or material supplier, or amounts paid directly by Design-Builder;

4. For Work performed or defects discovered since the last payment application, any
amount for which the Owner may withhold payment, and

S Retainage withheld per Section 2.4 of the Agreement.

Upon presentment of a complete Application for Payment, Owner shall make payment
within 15 days or as otherwise agreed by Owner.

If any payment remains unpaid after it becomes due, and such nonpayment impacts the
construction schedule, Design-Builder shall use commercially reasonable efforts to mitigate the
resulting schedule impact. Notwithstanding the foregoing, any extension of time attributable to
such payment delay shall not exceed the number of days of the payment delay. unless Design-
Builder provides written justification for additional delay and Owner approves such additional
delay in writing. Owner shall not reduce. offset. or withhold any portion of the Incentive Bonus
based on Design-Builder’s failure to achieve any target milestone to the extent such failure is
caused by the payment delay, provided Owner grants Contractor a corresponding extension of time

equal to the duration of the pavment delay, as approved.

Exhibit B-2 (Payment Schedule)
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EXHIBIT B-3
SEPARATED CONTRACT REQUIREMENTS

It is Owner’s intent to qualify for any and all tax exemptions, rebates, or incentives
available to it. To that end, notwithstanding anything to the contrary, the parties understand and
agree that the Agreement between Owner and Design-Builder for all work of the Project is to be a
“separated contract” pursuant to Applicable Laws, including but not limited to Tax Code Sec.
151.056(b) and 34 Tex. Admin. Code Sec. 3.291(a)(b)

Since it is the intent of the parties for this to be a separated contract according to Applicable
Law, all invoices issued to Owner hereunder shall separately state charges for all materials
incorporated into the Work from charges for skill and labor.

Design-Builder (and its Subcontractors, suppliers, and anyone with whom Design-Builder
has contracted for the Work) shall be considered retailers of all materials incorporated into the
Work and shall issue resale certificates to vendors in lieu of sales and use taxes on such materials.

Design-Builder will require all subcontracts to be separated contracts according to 34 Tex.
Ann. Code Sec. 3.291(a)(b). All Subcontractors will be required to issue resale certificates for
materials incorporated into the Work.

Design-Builder shall be obligated to provide the Owner with any and all assistance and
documentation to properly administrate tax issues, including without limitation, providing to
Owner any information regarding quantities, descriptions and cost of materials incorporated into
the Work, allocation of labor for various portions of the Work and such other information that the
Owner may deem necessary in connection with tax matters, all in sufficient detail and in such a
format as the Owner may reasonably request.

Design-Builder will provide Owner on a monthly basis a report of Design-Builder’s
payments to Subcontractors for the purchase or lease of tangible personal property that will either
be installed into or consumed during construction of the Project or used by Owner in its operations.
In each such report, Design-Builder shall designate the items that are taxable and those that are
tax-exempt, and the amounts of purchase payments made in each category, applying in good faith
the guidelines for such designation set forth in the Owner's direct pay permit number or sales and
use tax exemption certificates. A direct pay certificate will be issued by Owner to Design-Builder
in lieu of sales and use tax on the separately stated contract price for materials incorporated into
the Work.

Owner reserves the right to provide further or revised instructions in order to comply with
Applicable Laws and/or qualify for any and all available tax exemptions, rebates, or incentives.

Exhibit B-3 (Separated Contract Requirements)
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EXHIBIT B-4

DESIGN-BUILDER RATES

Design-Builder will provide rates at a later date.

Exhibit B-4 {Design-Builder Rates)
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EXHIBIT C-1
DESIGN DELIVERY SCHEDULE
All drawings and specifications required to complete the Work in accordance with the terms of
the Agreement shall be completed by June 4, 2026.

Design-Builder to promptly address any and all comments from authority having jurisdiction and
re-submit.

Exhibit C-1 (Design Delivery Schedule)
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EXHIBIT C-2

PROJECT SCHEDULE

See below and attached.

The Project Schedule attached hereto reflects the Parties’ agreed baseline schedule as of
the Effective Date. Design-Builder shall update the Project Schedule periodically to reflect actual
progress, sequencing adjustments, and coordination refinements, provided such updates do not
alter the Contract Time or Key Milestones and are administrative updates only that do require a
Change Order. Where schedule impacts arise from causes entitling Design-Builder to time
extension under the Agreement pursuant to Section 8.2 of the Agreement, Design-Builder shall be
entitled to an equitable adjustment of the Contract Time pursuant to the terms of the Agreement.
Failure of Owner to formally execute a Change Order shall not negate Design-Builder’s
entitlement to time extension where excusable delay is substantiated in accordance with the
Agreement.

Exhibit C-2 (Project Schedule)
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EXHIBIT C-3
PROJECT SCHEDULE KEY MILESTONES

Each of the Key Milestones are a critical element of the Contract Time requirements under the
Contract, and are of the essence:

No. Key Milestone Required Completion Date
1 Secondary steel structure concrete completion. July 30, 2026
2 | Secondary steel structure completion and inspection. August 26, 2026

3 | Cleanroom enclosure completion/blind plate installation October 3, 2026

All mechanical, electrical, and piping installations have
been completed, which includes but is not necessarily
limited to:

(a) Air compressor equipment positioning and pipeline
installation,

(b) Installation of water pump equipment and
positioning pipelines,

(¢) Positioning and installation of chiller unit and October 20, 2026
pipelines,

(d) Installation of nitrogen equipment and pipelines,
and

(e) Circuit label pasting and improvement work
(f) Cleanroom HVAC completion

Mechanical Completion as defined in the Agreement

5 | and Exhibit H-1 October 31, 2026

Completion of Performance Testing* as required by
6 | Exhibit I-1

November 30, 2026

Substantial Completion of the Project, including all

requirements in Exhibit J-1 January 10, 2027

* For item No. 6, Design-Builder and Owner shall each perform independent test to validate the
above-referenced testing. To the extent of any differences or disagreements between the testing
results, Owner and Design-Builder shall meet in good faith to resolve any disputes. To the extent
of an irreconcilable difference or dispute, the parties shall jointly hire an independent third party
to verify the testing and the result of the third party shall control.

Exhibit C-3 (Project Schedule Key Milestones)
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EXHIBIT C-4

TIMELY COMPLETION INCENTIVES AND
DELAY LIQUIDATED DAMAGES SCHEDULE

Interpretation and Priority. For purposes of Section 2.6 of the Agreement, the Parties agree that
this Exhibit C-4 governs the calculation, assessment, and cap of all delay liquidated damages
applicable to the Key Milestones and Substantial Completion. To the extent Exhibit C-3 is
referenced in Section 2.6, Exhibit C-3 identifies dates only and does not set liquidated damages
amounts. This Exhibit C-4 provides the terms and conditions related to incentives and delay
liquidated damages.

Timely Completion Incentive

Design-Builder acknowledges the dates required by the Agreement as set forth herein are essential
to the Owner’s operations and beneficial use of the improvements to be designed, constructed,
tested and commissioned by Design-Builder; and, therefore, time is of the essence in Design-
Builder’s performance of all Work. The Key Milestones and all deadlines set forth herein below
and in the Project Schedule are critical to Owner’s operations and beneficial use of the Project.

Acknowledging the crucial nature of the scheduled completion dates, and the nature of the Project,
Owner is willing to provide incentives for Design-Builder’s timely completion of the Project in
accordance with all requirements of the Contract. If Design-Builder properly achieves the Key
Milestones identified below by the required date, then so long as Design-Builder is not otherwise
in default or breach of this Agreement, Design-Builder shall be entitled to a bonus pursuant to as
follows:

Total Amount of
Key Milestone Completion Incentive per
Key Milestone Indicated
Key Milestone 1
Secondary steel structure concrete completion
Key Milestone 2
Secondary steel structure completion
Key Milestone 3

I I
4 4

Cleanroom enclosure completion L
Key Milestone 4
All mechanical, electrical, and piping

installations have been completed &
Cleanroom HVAC completion

Targeted Completion Incentives shall be payable after the corresponding Key Milestone
completion date.

To the extent Delay Liquidated Damages are owed or become due (as set forth below), and Design-

Builder has earned Timely Completion Incentives, the amount of Liquidated Damages due shall
first be offset from the Timely Completion Incentive amount.
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To the extent amounts are due to Owner per the terms of the Agreement, then Owner may offset
any such amounts from incentive amounts included herein. No incentive bonus shall be paid if the
project is not completed to the required ISO standards, Applicable Laws, and Scope of Work,
regardless of early or timely completion. If Design-Builder earns any or all of the foregoing Key
Milestones, but fails to properly complete all Performance Testing or fails to achieve Substantial
Completion timely, Design-Builder may forfeit the earned incentives in Owner’s sole discretion.
Similarly, if Design-Builder reaches Substantial Completion early, the Final Completion and
punch list shall be completed within thirty (30) days of the date that Substantial Completion is
actually reached. Failure of Design-Builder to complete the Punchlist and close-out the Project
timely may forfeit a Timely Completion Bonus, in Owner’s sole discretion.

Delay Liquidated Damages

Design-Builder further acknowledges and agrees that, if the Design-Builder fails to achieve the
completion requirements of the Key Milestones, the Owner will sustain extensive damages and
serious loss as a result of such failure. Due to the nature of the Project, Design-Builder’s scope of
Work, and Owner’s business, it is difficult at this time to precisely ascertain the exact amount of
such damages per day.

Liquidated Damages for Failure to Achieve Key Milestones:

For the reasons set forth herein and the Agreement, Owner and Design-Builder agree that, if the
Design Builder shall neglect, fail, or refuse to achieve the Key Milestones listed below by each
respective date set forth herein, subject to adjustments in the Contract Time as provided in the
Agreement, then Design-Builder (or Design-Builder’s surety. if any, in the case of a default) agrees
to pay to the Owner as Liquidated Damages, and explicitly not as a penalty or forfeiture, the sum
or sums for each Day of such delay as provided herein. The Key Milestones listed below
correspond to those defined in Exhibit C-3.

Key Milestone from
Exhibit C-3

Key Milestone 1
Secondary steel structure
concrete completion

Date for Completion

July 30, 2026

Amount of Liquidated Damages
per Calendar Day after Date for
Completion

Xk

Key Milestone 2
Secondary steel structure
completion and inspection

August 26, 2026

ook

Key Milestone 3
Cleanroom enclosure
completion

October 5, 2026

*:

I
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Key Milestone 4

All mechanical, electrical, and
piping installations have been

completed & Cleanroom

HVAC completion

(per terms of Key Milestone
in Exhibit C-3
Key Milestone 5

Mechanical Completion as
defined in the Agreement and

Exhibit H-1

October 20, 2026

October 31, 2026

Key Milestone 6
Completion of Performance
Testing as required by
Exhibit I-1

November 30, 2026

Liquidated Damages for the entire Work:

In addition to the Liquidated Damages for failure to achieve the Key Milestone(s) as noted above,
if the Design-Builder shall neglect, fail, or refuse to achieve Substantial Completion by the date

guaranteed by Design-Builder below for Substantial Completion of the entire Work, subject to
adjustments in the Contract Time as provided in the Contract Documents, then the Design-Builder
(and the Design-Builder’s Surety, if any, in the case of default) agrees to pay to the Owner as
Liquidated Damages, and explicitly not as a penalty or forfeiture, the sum or sums for each day of

such delay as set for the below:

Guaranteed
Completion Date

Substantial Completion

January 10, 2027

Amount of Liquidated Damages
per Calendar Day

Ty

Delay Liquidated Damages amounts will first reduce the Completion Incentive amount, daily. The

ollowing chart is provided for illustrative purposes of the terms herein:

Key Milestone 1

Incentive/LD Offset

If Design-Builder achieves completion of
Key Milestone 1 by required date.

paid to Design-Builder

Delivery 1 day after Key Milestone Date

IS paid to Design-Builder

Delivery 2 days after Key Milestone Date
7 3 days after Key Milestone Date
Delivery 4 days after Key Milestone Date

aid to Design-Builder

IS p2id to Design-Builder

Delivery 5 days after Key Milestone Date “paid to Design-Builder
Delivery 6 days after Key Milestone Date ISR paid to Owner

Delivery 7 days after Key Milestone Date

I paid to Design-Builder

Exhibit C-4 (Delay Liquidated Damages and Timely Completion Incentives) — Page 3
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8 days after Key Milestone Date B
Delivery 9 days after Key Milestone Date “pnid to Design-Builder
Delivery 10 days after Key Milestone Date | iGN paid to Design-Builder
Delivery 11 days afier Key Milestone Date | |Gl paid to Design-Builder
Deliv 12 days after Key Milestone Date Owner and Desi
Delivery 13 days after Key Milestone Date wk paid to Owner

(For each day after Day 13 past Key | Additional per day paid to Owner
Milestone Date)

Owner may deduct any liquidated damages from any amounts due the Design-Builder, and/or
Owner may require the Design-Builder to pay any Liquidated Damages, within ten (10) Days after
Owner’s request should the available Contract funds be insufficient to cover the Liquidated
Damages assessed against the Design-Builder.

Amounts set forth herein as Liquidated Damages for Key Milestones and Substantial Completion
(“Delay Liquidated Damages™) are cumulative; provided however, if Design-Builder is otherwise
performing under this Agreement and is not in breach of any other provision, then Owner may
waive enforcement of one or more Key Milestone Liquidated Damages, which such waiver may
only be achieved expressly in writing by Owner.

In determining the amount(s) of Liquidated Damages above, Owner has carefully considered the
following categories of damages and has thoughtfully determined such amount(s) accordingly:
cost of relocation of personnel to alternative space, costs for managing an extended schedule, costs
for consultant’s extended involvement, increased financing charges, costs of storage of Owner-
provided FF&E, lease extension costs, and other numerous damages. Further, the Design-Builder
acknowledges and agrees that as of the date this Design-Build is executed (i) the amount of
damages Owner will incur due to the Design-Builder’s failure to achieve Substantial Completion
of the Work by the Guaranteed Date of Substantial Completion or Substantial Completion of Key
Milestone(s) as required by this are impossible or difficult to estimate, (ii) the liquidated damages
set forth herein are a reasonable pre-estimate of damages that Owner will incur as a result of a
delay in achieving Substantial Completion of the Work by the Guaranteed Date of Substantial
Completion or Substantial Completion of Key Milestone(s) as required by this Agreement, (iii)
that the consequential damages contemplated at the time of this Agreement are uncertain and
difficult to determine with exactness, and (iv) that the liquidated damages set forth herein are not
out of all proportion to the probable loss.

The terms related to Liquidated Damages shall survive the termination of the Agreement. In the
event this liquidated damage provision is held to be unenforceable or void (except when the
holding is the result of a challenge by Owner), Owner shall be allowed to recover actual damages
(both direct and consequential damages) caused by the Design-Builder’s failure to achieve the
applicable Contract Time requirements to the fullest extent allowed by Applicable Law.

In the event that the cumulative delay of any Key Milestone or Substantial Completion exceeds

twenty (20) days, the Owner reserves the right to engage a third-party to complete the remaining
scope of work, with all related costs to be borne by the Design-Builder.

Exhibit C-4 (Delay Liquidated Damages and Timely Completion Incentives) — Page 4
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Delay Liquidated Damages Cap. The total payable amount of Delay Liquidated Damages shall
be capped at Four Million, Nine Hundred Thousand ($4,900,000) Dollars; provided however, that
Design-Builder is not otherwise in material breach of this Agreement and has not abandoned the
Work.

Exclusive Remedy for Delay. If Owner assesses and recovers all Delay Liquidated Damages
owed to Owner in accordance with this Exhibit C-4, such Delay Liquidated Damages shall be
Owner’s sole and exclusive monetary remedy for Delay Damages arising from Design-Builder’s
unexcused failure to timely achieve the applicable Key Milestone(s) and/or Substantial
Completion, and Owner waives any right to recover additional monetary damages for such delay,
including direct damages, consequential damages, impact damages, loss of use, loss of profits, or
extended overhead, except as expressly set forth herein above or to the extent such waiver is
prohibited by Applicable Law; provided that such Liquidated Damages shall in no way limit
Owner’s other rights (e.g., termination or supplementation) under the Agreement or Owner’s
entitlement to damages for any other injury, damage or loss, other than for delay to achieving
Substantial Completion of the Work by the Guaranteed Date of Substantial Completion and Key
Milestone Date(s), for which the Design-Builder may be responsible pursuant to the terms of the
Agreement.

Exhibit C-4 (Delay Liquidated Damages and Timely Completion Incentives) - Page 5
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EXHIBIT D-1
DESIGN-BUILDER PERFORMANCE GUARANTEE REQUIREMENTS
Owner reserves the right to require Design-Builder, at any time after execution of this

Agreement, to provide performance and payment security, which may include a parent guaranty,
and/or an irrevocable letter of credit.

Exhibit D-1 (Design-Builder Performance Guarantee Requirements) — Page 1
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EXHIBIT D-2
PERFORMANCE INCENTIVES AND LIQUIDATED DAMAGES

In consideration of the nature of the Work and the due to the performance requirements
required for Substantial Completion, Owner is herein providing Design-Builder with an
opportunity to earn incentives for superior performance.

Design-Builder acknowledges and agrees that no incentive shall be deemed earned unless
and until the applicable performance, testing, and/or milestone criteria have been verified by an
independent third-party validator acceptable to Owner. If the third-party validator’s testing results
differ from Design-Builder’s testing or reported results, Owner shall have sole and absolute
discretion to determine whether the Incentive has been earned, in whole or in part. If the third-
party validator’s testing results match Design-Builder’s testing or reported results and confirm that
the applicable specifications, performance criteria, and/or milestone requirements have been
satisfied, then Design-Builder shall be entitled to receive the applicable Incentive.

Design-Builder and Owner acknowledge and agree that so long as Design-Builder is not
otherwise in breach of any portion of the Agreement, it may earn the following amounts as
incentives (“Performance Incentives™) based upon the terms and conditions set forth herein and in
the Agreement:

Item Incentive Total Monetary Additional
Amount Available | Requirements/Information
to Earn as Incentive

Clean Room Achieve Clean Determination and
Validation Room Validity as $4,882,633 interpretation of whether
Testing set forth in Exhibit Design-Builder properly and

I-1 by promised timely achieves this

Key Milestone incentive per terms set forth

Date. above.
Warranty Perform all
Performance warranty and defect $4,923,123
Incentive repair obligations
during the Warranty
Period.
1. Clean Room Validity Testing Incentive. Design-Builder shall perform all clean-

room validity tests as are required in Exhibit I-1 and Prudent Manufacturing Industry Practices.
Design-Builder may earn the incentive set forth herein by passing without condition or
qualification all Clean Room Validity Testing by the Key Milestone Date as promised in this
Agreement.

Exhibit D-2 (Performance Incentives and Liquidated Damages) — Page 1




image159.png




image160.jpeg
2. Warranty Period and Performance Incentive. In addition to the terms of and
notwithstanding obligations in Sections 3.1.12 and 12.2.2, if any defect, deficiency, or failure
occurs during the Warranty Period, Design-Builder shall at its own cost and expense and without
reimbursement by Owner, (a) promptly investigate the cause of the issue and correct, revise, or
amend all engineering and design services which are not in conformance with the Agreement, and
(b) promptly correct, repair, or replace any part of the Work which is damaged or impaired by any
breach of, or fails to conform with, the Agreement, is occasioned by the correction, revision or
amendment of engineering services described in clause (a) above, or is otherwise not in accordance
with the Agreement, including any construction damage or rework; and (¢) notify and provide
Owner with written notice of the schedule for the correction, repair, or replacement.

2.1 Design-Builder acknowledges that warranty work turnaround time is critical to the
nature of the Work. As such time is of the essence for Design-Builder’s performance of all work
related to the warranty provisions. In the event any warranty failure arises during the Warranty
Period and renders the Project incapable, in whole or in part, of operating in accordance with the
requirements of this Agreement, Design-Builder shall initiate correction, repair or replacement of
any part of the Project within twenty-four (24) hours of receipt of notice.

2.2 Repair, replacement, or correction of defective or non-conforming Work by
Design-Builder shall meet Owner’s satisfaction.

23 In the event that defects lead to contamination of the Owner’s production, a
production shutdown, impairment, or interruption, Design-Builder shall bear full responsibility for
all direct losses that are properly documented. Owner may deduct from the Warranty Incentive all
costs incurred by Owner related to such shutdown, impairment, or interruption, along with all costs
to remedy the issues should Design-Builder fail to meet the terms herein.

2.4 If, at the conclusion of the Warranty Period, if Design-Builder has fulfilled all

warranty obligations, and the Project is fully operational and without defects, the Design-Builder
will be eligible for the Warranty Performance Incentive as set forth herein above.

Exhibit D-2 (Performance Incentives and Liquidated Damages) — Page 2
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EXHIBIT E-1
DESIGN-BUILDER KEY PERSONNEL/PROJECT ORGANIZATION

The following are Design-Builder’s key personnel (“Key Personnel”) assigned to the Project per Section
1.2.6. As a material term of the Agreement, the Key Personnel shall not be changed, removed, or
substituted from the Project without Owner’s prior written approval.

Project Management

® Shuiju Guo — Project Manager
Overall responsibility for project management, coordination, and communication with the Owner.

Construction and Technical Leadership

® Yuan Ma — Construction Team Lead

Responsible for overall site construction execution and management of construction crews.

* Mingcheng Dong — Site Technical Lead
Responsible for on-site technical coordination, construction methodology, and technical compliance.

Design Support
® Zhiming Liao — Design Support
® Ting Huang — Design Support
* Pengfeng Li — Design Support
® Qiang Li— Design Support
Responsible for design coordination, technical support, and resolution of design-related matters during
project execution.

Discipline Leads

® Mingcheng Dong — HVAC Lead
® Yulei—Structural Lead
® Zhaofeng Wu — Electrical Lead

Responsible for discipline-specific technical oversight, coordination, and quality control.

Business Coordination and Procurement

e Runhan Gu— Client / Market Coordination
® Junyan Wang— On-Site Procurement
Responsible for client coordination, commercial interface, and on-site material procurement activities.

Safety Management
* NW Safety Inc. — Safety Management Firm
e Ramses Valles — Safety Officer

Responsible for site safety management, safety inspections, regulatory compliance, and safety
reporting.

Exhibit E-1 (Design-Builder Key Personnel/Project Organization)
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The following is Design-Builder’s Organizational Chart for the Project:
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EXHIBIT E-2

LIST OF DESIGN-BUILDER’S ARCHITECT, CONSULTANTS AND SUBCONTRACTORS

Role

General Construction
(Design-Builder)

Architect of Record (AOR)

Structural Steel Vendor

Electrical Equipment

Cable Tray System Supplier

HVAC Ductwork & Sheet
Metal Supplier

Material Supplier (China)

Labor Subcontractor

Civil& Interior Construction

Structural Steel Erection

Flooring Subcontractor

Electrical Subcontractor

Mechanical (HVAC)
Subcontractor

Plumbing Subcontractor

Equipment Installation
Contractor

Fire Sprinkler

Exhibit E-2 -- Design-Builder List

Company Name

LCC3 Solution Inc.

TDCK Architects, Inc.

Rigid Global Buildings & Megasteel
Building Solutions USA Inc.

Jiangsu Ryan Electric Co Ltd
Jiangsu Zhongpeng Electric Co Ltd

United Sheet Metal Works

Langao Technology

PrimeAchieve International LLC

PrimeAchieve International LLC

PrimeAchieve International LLC
Goldsource Construction Inc.

Houston Friend Electrical Service

PrimeAchieve International LLC

MCG Development LLC

PrimeAchieve International LLC

Kauffman Co.

Scope of Work

Design-build services including overall project
management, construction, coordination of design
professionals and subcontractors; major
procurement.

Architectural design, code compliance, permit
drawings

Supply of secondary steel members and related
structural components.

Supply of electrical cabinets, transformers,
andrelated electrical equipment.

Supply of cable tray systems and accessories.

Fabrication and supply of HVAC ductwork and sheet
metal components.

Supply of construction materials sourced from China,
subject to approved submittals and logistics
coordination.

Provision of supplemental construction labor for
installation support, material handling, and general
construction activities.

Execution of civil works and interior construction
under the direction of the Design-Builder.

On-site erection and installation of structural steel
components.

Installation of epoxy flooring.

Electricalinstallation, wiring, equipment installation,
and related electrical construction activities.

HVAC system installation, equipment setting,
ductwork installation, and commissioning support.

Plumbing system installation including piping,
fixtures, and associated testing.

Installation of owner-furnished or contractor-
furnished equipment.

Fire sprinkler system installation, including sprinkler
piping, sprinkler heads, valves, hangers, and
associated testing and inspection.

Additional consultants, subcontractors, and suppliers may be engaged by the Design-Builder as required
for the Work. The Design-Builder reserves the right to substitute or add parties of equal or greater
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qualification, subject to Owner’s reasonable approval, without requiring an amendment to this
Agreement.
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EXHIBIT E-3

DESIGN-BUILDER’S QUALITY ASSURANCE AND QUALITY CONTROL MANUAL

(See attached.)

Exhibit E-3 (Design-Builder Quality Assurance and Quality Control Manual)
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Exhibit E-3
Design-Builder’s Quality Assurance / Quality Control (QA/QC) Manual

1. Purpose

This Quality Assurance / Quality Control (QA/QC) Manual establishes the procedures and responsibilities
by which LCC3 Solution Inc. (“Design-Builder”) ensures that the Work complies with the Contract
Documents, applicable codes, industry standards, and Owner requirements throughout the Project
lifecycle.

2. QA/QC Program Responsibility

The Design-Builder is responsible for implementing and maintaining an effective QA/QC program.
QA/QC activities shall be coordinated among the Architect of Record, consultants, subcontractors,
suppliers as required by the Contract Documents.

3. Quality Assurance — Design Phase

Design activities shall be performed by qualified professionals. Interdisciplinary coordination reviews
shall be conducted to identify conflicts and verify constructability, code compliance, and alignment with
performance requirements.

4. Quality Control — Construction Phase

Subcontractors and suppliers shall be evaluated based on qualifications, licensing, and relevant
experience. Submittals and shop drawings shall be reviewed for compliance prior to fabrication or
installation.

5. Materials and Equipment Control
Materials and equipment shall be inspected upon delivery to verify compliance with approved
submittals. Non-conforming items shall be identified and resolved prior to installation.

6. Inspection and Testing

Routine inspections shall be conducted during construction. Third-party inspections and testing shall be
performed when required by code or the Contract Documents, with records retained for project
documentation.

7. Non-Conforming Work
Non-conforming work shall be documented, evaluated, and corrected or replaced in accordance with
the Contract Documents. Corrective actions shall be verified prior to continuation of related work.

8. Documentation and Records
QA/QC documentation may include inspection reports, test results, submittal logs, and corrective action
records. Records shall be maintained through project closeout.
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9. Commissioning and Closeout

Systems requiring commissioning shall be verified in accordance with Contract requirements.
Deficiencies identified during commissioning shall be corrected prior to final acceptance.

10. Limitations

This QA/QC Manual supports contractual quality management requirements and does not replace
professional or regulatory responsibilities of project participants.
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EXHIBIT F
CHANGE ORDER TERMS AND LIMITATIONS

Design-Builder shall be financially responsible for all costs related to Change Orders until the
aggregate amount exceeds One (1%) Percent of the Contract Sum, provided that such Change
Requests or Change Orders result from Owner-requested changes that differ substantially from the
Scope of Work (“Owner-Requested Changes”). Design-Builder shall not be compensated nor
receive additional time for changes required to the design or to perform the Work due to the fault,
error, or omission of Design-Builder, its Subcontractors, Consultants or anyone over whom Design-
Builder is responsible.

After the costs of Owner-Requested Changes exceed One-Percent of the Contract Sum, all

subsequent costs and time related to Owner-Requested Changes will be negotiated between Owner
and Design-Builder.

Exhibit F (Change Order Terms and Limitations)
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EXHIBIT F-1

FORM OF CHANGE ORDER REQUEST

DATE:

PROJECT NAME:

OMD?3 (FAB4) Clean Room Project

CONTRACT DATE: |

Description of
Changes:

CHANGE REQUEST OVERVIEW

Detailed Reason for
Change and
Entitlement:

Support &
Justification
Documents:

Tist and attach all documents which support the requested change and justify any increased cost and fime.

Reference to Drawings
and Specifications:

Additional
Information:

REQUESTED CHANGE TO CONSTRUCTION SCHEDULE

(Please check appropriate box)

This Change Order shall NOT affect the Project Schedule.

This Change Order WILL affect the Project Schedule by days.
The Revised Guaranteed Substantial Completion Date, if approved would be:

This Change Order will change the following additional Key Milestones in the Schedule:

PRIORITY

1 — Critical: “I can’t move forward until this change is resolved.”

2 — High: “I'm fine for right now, but unless this change is resolved
by the due date of . it may negatively impact the Project.”

3 — Normal: “T’m fine for right now, but this may impact my
ability to move forward in the near future. ”

4 — Low: “This change is not impacting my ability to move
forward.”
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This CHANGE ORDER REQUEST includes all professional services, design, engineering, material, labor,
and equipment necessary to complete the work described above and needed to address such change. By
signing this Change Order Request, Design-Builder represents and warrants that it has fully evaluated the
change. its impacts, and work that may be impacted by such change.

The change, if any, in the Contract Price shall be under the following pricing methodology:

0 No Cost Change o Cost $ 0 Unit Price of o Lump Sum 0 Time and Materials (NTE)

Estimated Value: $ Submitted Value: $

REQUESTED BY DESIGN-BUILDER:

Printed Name:
Title:

Date:
Signature:

Exhibit F-1 (Form of Change Order Request) — Page 2
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EXHIBIT F-2

FORM OF CHANGE ORDER

Change Order No.:

Date of Change Order:

Requesting Party:

Change Order Request Number:

Project: OMD3 (FAB4) Clean Room Project

No change shall be made or recognized without this Change Order. If approved by Owner, you are authorized
to make the following changes without changing the terms of the Contract, except as herein agreed. Any claim
for extension of time or additional costs caused by the Change in the Work addressed by this Change Order
must be set forth herein and are a full and final settlement of all impacts of changes. Design-Builder agrees that
this Change Order includes all Costs associated with the Change Order as well as any impact or cumulative
impact that this Change Order has with all other Change Orders previously agreed to by the Parties.

CHANGE REQUEST OVERVIEW

Description of Changes:

Additional Information:

Attached Supporting
Documents:

CHANGE IN CONTRACT PRICE (if any)

ORIGINAL CONTRACT SUM: s
NET CHANGES OF PREVIOUS CHANGE ORDERS, IF ANY: s
CONTRACT SUM PRIOR TO THIS CHANGE ORDER: s

CONTRACT SUM, INCLUDING THIS CHANGE ORDER:

CHANGE IN CONTRACT TIME (if any)

ORIGINAL GUARANTEED SUBSTANTIAL COMPLETION DATE:

NET CHANGES OF PREVIOUS CHANGE ORDERS IN DAYS:

INCREASE/DECREASE APPROVED IN THIS CHANGE ORDER: | o0 None
oAdd days
0 Deduct ___ days

REVISED GUARANTEED SUBSTANTIAL COMPLETION DATE:

OTHER REVISED KEY MILESTONE DATES:

e Design-Builder shall attach a revised Project Schedule reflected the approved changes herein

Exhibit F-2 (Form of Change Order) — Page 1
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ACCEPTED AND APPROVED:

OWNER: DES] TLDER:
Signature: Signature:
Name and Title: Name and Title:
Date: Date:

Exhibit F-2 (Form of Change Order)
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EXHIBIT G-1

CONDITIONAL WAIVER AND RELEASE ON PROGRESS PAYMENT

Project Job No.
On receipt by the signer of this document of a check from (maker of check) in the sum
of § (progress payment amount) payable to (payee or payees of

check) and when the check has been properly endorsed and has been paid by the bank on which it is drawn,
this document becomes effective to release any mechanic's lien right, any right arising from a payment bond
that complies with a state or federal statute, any common law payment bond right, any claim for payment,
and any rights under any similar ordinance, rule, or statute related to claim or payment rights for persons in
the signer's position that the signer has on the property of (owner) located at

(location) to the following extent: (job
description).

This release covers a progress payment for all labor, services, equipment, or materials furnished to the
property or to (person with whom signer contracted) as indicated in the attached
statement(s) or progress payment request(s), except for unpaid retention, pending modifications and
changes, or other items furnished.

Before any recipient of this document relies on this document, the recipient should verity evidence of
payment to the signer.

The signer warrants that the signer has already paid or will use the funds received from this progress
payment to promptly pay in full all of the signer's laborers, subcontractors, materialmen, and suppliers for
all work, materials, equipment, or services provided for or to the above referenced project in regard to the
attached statement(s) or progress payment request(s).

Date (Company name)
By (Signature)
(Title)
STATE OF TEXAS §
COUNTYOF g
Before me, the undersigned authority, on this day personally appeared (name),
the (job title) of (company name), known to me to be the person whose

name was subscribed to the forgoing instrument and acknowledged to me that he/she executed the same for
the purposes and consideration therein expressed.

To certify which, witness my hand and official seal on this the day of 5

NOTARY PUBLIC — STATE OF TEXAS

Exhibit G-1 (Conditional Progress Lien Waiver and Release)
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EXHIBIT G-2
UNCONDITIONAL WAIVER AND RELEASE ON PROGRESS PAYMENT
NOTICE: This document waives rights unconditionally and states that you have been paid for giving

up those rights. It is prohibited for a person to require you to sign this document if you have not been
paid the payment amount set forth below. If you have not been paid, use a conditional release form.

Project Job No.
The signer of this document has been paid and has received a progress payment in the sum of
$ for all labor, services, equipment, or materials furnished to the property or to
(person with whom signer contracted) on the property of
(owner) located at (location) to the following
extent: (job description). The signer therefore waives and releases any

mechanic’s lien right, any right arising from a payment bond that complies with a state or federal statute,
any common law payment bond right, any claim for payment, and any rights under any similar ordinance,
rule, or statute related to claim or payment rights for persons in the signer’s position that the signer has on
the above referenced project to the following extent: This release covers a progress payment for all
labor, services, equipment, or materials furnished to the property or to (or person
with whom signer contracted) as indicated in the attached statement(s) or progress payment request(s),
except for unpaid retention, pending modifications and changes, or other items furnished. The signer
warrants that the signer has already paid or will use the funds received from this progress payment to
promptly pay in full all of the signer’s laborers. subcontractors, materialmen, and suppliers for all work,
materials, equipment, or services provided for or to the above referenced project in regard to the attached
statement(s) or progress payment request(s).

Date: (Company name)
By: (Signature)
Its: (Title)
STATE OF TEXAS §
COUNTYOF g
Before me, the undersigned authority, on this day personally appeared (name),
the (job title) of (company name), known to me to be the person whose

name was subscribed to the forgoing instrument and acknowledged to me that he/she executed the same for
the purposes and consideration therein expressed.

To certify which, witness my hand and official seal on this the day of 5

NOTARY PUBLIC — STATE OF TEXAS

Exhibit G-2 (Unconditional Progress Lien Waiver and Release)
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EXHIBIT G-3

CONDITIONAL WAIVER AND RELEASE ON FINAL PAYMENT

Project: Job No.:

On receipt by the signer of this document of a check from (maker of check)
in the sum of § payable to (payee or payees of check) and when
the check has been properly endorsed and has been paid by the bank on which it is drawn, this document
becomes effective to release any mechanic's lien right, any right arising from a payment bond that complies
with a state or federal statute, any common law payment bond right, any claim for payment, and any rights
under any similar ordinance, rule, or statute related to claim or payment rights for persons in the signer's
position that the signer has on the property of (owner) located at

(location) to the following extent: (job

description).

This release covers the final payment to the signer for all labor, services., equipment, or materials
furnished to the property or to (person with whom signer contracted). Before any
recipient of this document relies on this document, the recipient should verify evidence of payment to the

signer.

The signer warrants that the signer has already paid or will use the funds received from this final
payment to promptly pay in full all of the signer's laborers, subcontractors, materialmen, and suppliers for
all work, materials, equipment, or services provided for or to the above referenced project up to the date of
this waiver and release.

Date: (Company name)
By (Signature)
(Title)
STATE OF TEXAS §
COUNTYOF g
Before me, the undersigned authority, on this day personally appeared (name),
the (job title) of (company name), known to me to be the person whose

name was subscribed to the forgoing instrument and acknowledged to me that he/she executed the same for
the purposes and consideration therein expressed.

To certify which, witness my hand and official scal on this the day of 5

NOTARY PUBLIC - STATE OF TEXAS

Exhibit G-3 (Conditional Final Lien Waiver and Release)
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EXHIBIT G-4

UNCONDITIONAL WAIVER AND RELEASE ON FINAL PAYMENT

NOTICE: This document waives rights unconditionally and states that you have been paid for giving
up those rights. It is prohibited for a person to require you to sign this document if you have not been
paid the payment amount set forth below. If you have not been paid, use a conditional release form.

Project: Job No.

The signer of this document has been paid in full for all labor, services, equipment, or materials
furnished to the property on the property of (owner) located at (location) to the
following extent: (job description). The signer therefore waives and releases any
mechanic’s lien right, any right arising from a payment bond that complies with a state or federal statute,
any common law payment bond right, any claim for payment, and any rights under any similar ordinance,
rule, or statute related to claim or payment rights for persons in the signer’s position.

The signer warrants that the signer has already paid or will use the funds received from this final
payment to promptly pay in full all of the signer’s laborers, subcontractors, materialmen, and suppliers for
all work, materials, equipment, or services provided for or to the above referenced project up to the date of
this waiver and release.

Date: (Company)
By: (Signature)
(Title)
STATE OF TEXAS §
COUNTYOF g
Before me, the undersigned authority, on this day personally appeared (name),
the _(job title) of (company name), known to me to be the person whose

name was subscribed to the forgoing instrument and acknowledged to me that he/she executed the same for
the purposes and consideration therein expressed.

To certify which, witness my hand and official seal on this the day of 5

NOTARY PUBLIC — STATE OF TEXAS

Exhibit G-4 (Unconditional Final Lien Waiver and Release)
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EXHIBIT G-5

FORM OF ALL BILLS PAID AFFIDAVIT

(See attached.)

Exhibit G-5 (Form of AllL Bills Paid Affidavit)
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ALL BILLS PAID AFFIDAVIT

THE STATE OF TEXAS §
§
§
COUNTY OF _[ 1 8§
BEFORE ME, the undersigned authority, on this the day of
personally appeared of , known to me to be a credlble

person who, having been by me first duly sworn upon his oath stated.

“My name is . I am duly authorized in all respects to make this
Affidavit on behalf of (“Design-Builder™). I am the (title) of
(Design-Builder) and in this capacity I have knowledge of the facts set forth herein, all of which
are true and correct. Reference is made herein to the construction of certain improvements on the
land described as follows: (the “Property”).

All of the work provided to be done by the Design-Builder on the Property has been
completed, the Design-Builder has been duly paid all sums due to Design-Builder under said
Contract, [except the final sum of § .__ (“Final Payment™)], and the Design-Builder
has duly paid all bills incurred for labor, supplied and materials in connection with such
construction, no such bills remain unpaid, and the Design-Builder has received no notice of any
mechanic’s lien claim by any mechanic, materialman, artisan, supplier or any other person, firm
or entity, related to such construction, except those subcontractors which remain unpaid as follows:

[List name of subcontractors, addresses, and outstanding amounts)

This Affidavit is made for the purpose of inducing (the “Owner”), to make
[Final or Progress] Payment at the request of the Design-Builder, the sum of $
Design-Builder knows that, without this Affidavit, Owner would not pay such sum. Des1gn-BLulder
acknowledges and agrees that upon payment of the Final Payment, Design-Builder shall pay, or
cause to be paid, all subcontractors listed above.

The undersigned Design-Builder further states, acknowledges and affirms that as of the
date hereof, (1) other than the amounts listed above provided by the Design-Builder, all payments
and sums due to all vendors, suppliers, subcontractors, employees of the undersigned for all
services performed and materials and/or equipment furnished have been paid, together with all
applicable local, state or federal taxes or assessments payable by Design-Builder, if any; (2) all
services and labor performed and materials supplied and installed by the undersigned Design-
Builder and Design-Builder’s vendors, suppliers, subcontractors, consultants, or employees on the
Project were in accordance with the plans and specifications and Applicable Law; and (3) all labor
was performed in a good and workmanlike manner.

The undersigned Design-Builder further agrees to indemnify, defend. and hold
Owner, its lender, and past or present principals, officers, directors, shareholders, members,
managers., emplovees, attorneys. agents. representatives, subsidiaries, affiliates, partners.
predecessors or successors in interest, assigns, and insurers (the “Owner Parties™) harmless

Exhibit G-5 (Form of AllL Bills Paid Affidavit)
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against all liability. cost, or expense. including attorneyvs’ fees. court costs. and expenses, from
any claim or action by Design-Builder or any person claiming by, through, or under Design-
Builder with respect to the representation and waivers in this Affidavit. Design-Builder
further agrees to indemnify and hold Owner Parties harmless against all liability, cost, or
expense, including attorney’s fees, court costs, and expenses, from any lien claim asserted
against the Property bv any subcontractor, supplier; equipment supplier. consultant, or
vendor for work performed by or materials supplied to the Design-Builder on the Property.

Signed

Printed Name:

Title:

STATE OF TEXAS
COUNTY OF | 1

Before me, (insert the name and character of the officer), on this day personally appeared
known to me (or proved to me on the oath of or through (description of identity card or other
document) to be the person whose name is subscribed to the foregoing instrument and
acknowledged to me that he executed the same for the purposes and consideration therein
expressed.

Given under my hand and seal of office this day of , (year).

Notary Public Signature
SEAL

Notary Public Print or Type Name
Date:

Exhibit G-5 (Form of AllL Bills Paid Affidavit)




image199.png




image200.jpeg
EXHIBIT H-1
MECHANICAL COMPLETION CONDITIONS

1. Mechanical Completion. The following are the conditions precedent for the Project to
achieve Mechanical Completion:

6)) the Project is mechanically, electrically, and structurally constructed in accordance
with the plans and specifications, Scope of Work (Exhibit A), industry standards,
and Applicable Laws, including but not limited to:

a. Mechanical (HVAC) system is complete and inspection has passed;

b. Temporary Certificate of Occupancy has been received from the authority
having jurisdiction; and

¢. The cleanroom cleanliness level shall reach Class 10,000, temperature and
humidity shall be effectively controlled, and no condensation shall occur on
the equipment.

(ii) those additional subsystems that require function testing prior to commissioning, as
determined by Owner in Owner’s reasonable discretion, shall have been successfully
function tested and the integrated system shall be ready to commence testing and
commissioning; and

(iii) all requirements for “Mechanical Completion” under all subcontracts with
Subcontractors responsible for achieving Mechanical Completion, as determined and
approved by Owner in Owner’s reasonable discretion, shall have been completed.

2s Mechanical Completion Certificate. Upon completion of the requirements under Section

1 of this Exhibit H-1, Design-Builder shall submit a Mechanical Completion Form and Certificate
to Owner in accordance with the terms of the Agreement.

Exhibit H-1 (Mechanical Completion Conditions)
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EXHIBIT H-2

NOTICE OF MECHANICAL COMPLETION FORM

[Insert Date]
Applied Optoelectronics, Inc.
Attn: Ray Du
13139 Jess Pirtle Blvd.
Sugar Land, TX 77478
Re: OMD3 (FAB4) Clean Room Project —

NOTICE OF MECHANICAL COMPLETION
Mr. Du:
Notice is hereby given on behalf of Design-Builder this Project has achieved Mechanical
Completion per the conditions set forth in the Agreement and Exhibit H-1. Design-Builder hereby
represents that the Project (1) has reached Mechanical Completion, and (2) is ready for

Performance Testing.

Attached is a copy of the Temporary Certificate of Occupancy (TCO) issued on [date] by the
authority having jurisdiction over the Project.

Design-Builder will be in contact to schedule an inspection for Owner to confirm Mechanical
Completion and approve the Mechanical Completion Certificate.

Signed:

LCC3 SOLUTION, INC.

By:

Name:
Title:

Exhibit H-2 (Notice of Mechanical Completion Form)
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EXHIBIT H-3

MECHANICAL COMPLETION CERTIFICATE

Reference is made to that certain Design-Build Agreement by and between Owner and Design-
Builder dated as of [ ]. Capitalized terms used but not defined herein shall have the

meaning set forth in the Agreement.

The undersigned, Design-Builder does hereby certify and represent to Owner that Design-Builder
has completed all requirements under the Agreement for Mechanical Completion, in accordance
with the Scope of Work, Applicable Law, and other requirements of the Agreement. Design-
Builder certifies that all requirements under the Agreement for Mechanical Completion were

achieved on [ 1,202[ 1.

Executed by Design-Builder this day of

,202

DESIGN-BUILDER:
LCC3 SOLUTION, INC.
By:

Name:
Title:

Acknowledged by Owner this day of

.202

OWNER:

APPLIED OPTOELECTRONICS, INC.

By:
Name:
Title:

Exhibit H-3 (Mechanical Completion Certification)




image205.png




image206.jpeg
EXHIBIT I-1

PRE-COMMISSIONING, COMMISSIONING, START-UP AND TESTING
CONDITIONS

Design-Builder shall ensure that the Project meets all design requirements and requirements of this
Agreement, including Exhibit A — Scope of Work. As part of such confirmation, Design-Builder
will perform or cause to have the following validation tests performed pursuant to Performance
Testing and Commissioning of the Project.

A. Cleanroom Validation Testing shall include but is not limited to the following tests listed
below and pursuant to the attached Test Criteria:

Airborne Particle Count Test

Airflow Volume and Velocity Test
Room Differential Pressure Test
Temperature and Relative Humidity Test
HEPA / ULPA Filter Integrity Test

Noise Level Test

Illuminance Test

ESD Test

BNANR LN

Design-Builder and Owner shall each have independent verification tests performed to validate the
above-referenced testing. To the extent of any differences or disagreements between the testing results,
Owner and Design-Builder shall meet in good faith to resolve any disputes. To the extent of an
irreconcilable difference or dispute, the parties shall jointly hire an independent third party to verify the
testing and the result of the third party shall control.

B. Test to confirm the supply of chilled water, nitrogen, and CDA has been verified to meet
the design requirements.

All conditions herein referenced as “Performance Tests,” “Performance Testing,” or
“Verification.”

Exhibit I-1 (Pre-Commissioning, Commissioning, Start-Up and Testing Conditions)
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Exhibit I1 (cont.)

Cleanroom Eight Major Testing Items

Test Criteria

Yo Testing Nases Remark
t Gowning room | Bast Gowning room Clasrioon Iec SGlseroo
Production Ares Inventory

1 Airborne Particle Count Test 1S0 8 At-rest. TS0 8 At-rest IS0 6 At-rest. IS0 6 At-rest 1S0 6 At-test
TR T PR Airlow FFU Aixflow U Aixflor FRU Aarflow FRU Aixflox [Is Testing requirements shall be in accordance with 150)
2 Tost 7 | Velocity: 0.2870.42a|Velocity: 0.28°0.42m|Velocity: 0.28°0. 42a [Velocity: 0.2870. 42| Velocity: 0.2870.42n|14644 “Cleanrooms and associated controlled
e /s A /s A A lenvironsents” .
ifferential Pressure - . = o ) |2+ Upon completion of the additional scope of work. the
3 REmgIEY L ® 5710Pa. 57102 10720Pa 10720Pa. 5715Pa. o >

[cleanroon shall meet the requirements of static IS0
[Class 6. Any costs associated with adding FFUs and DDC

4 | Temersture and Relative Ti68783" F T:68783" F TT3.443.6° F T73.443.6° F TILAELET |59 e tieniiod aved o ibhe:niinting/Raamsicharign
Humidity Test RE:N/A RH:N/A RH:50+10% RH-50+108 RH:50£108 L
5 |FEPA / ULPA Filter Tntegrity | meet 150 1464 meet 150 14644 meet 150 14644 eet 150 14644 et 150 14644
Test requiresents requirements requiresents requirements requiresents
& T Noise Level (at—rest) | Noise Level (at-rest) | Noise Level (at-rest) |Noise Level (at—rest) |Noise Level (at-rest)
Aenilowel Tesk <658 ) <658 () <658 (W) <658 () <658 ()
7 Tlluninance Test >200Lux >200Lux >300Lax >300Lux >150Lux
8 ESD Test <1.0x10°Q <1.0x10°0 <1.0x10°0 <1.0x10°0 Shen, [T St tEematatios - TRtk 715 MRtlala

[Classification - Class 1 (Conductive)
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EXHIBIT 1-2

NOTICE OF PERFORMANCE TEST COMPLETION

[Insert Date]

Applied Optoelectronics, Inc.
Attn: Ray Du

13139 Jess Pirtle Blvd.
Sugar Land, TX 77478

Re: OMD3 (FAB4) Clean Room Project —
NOTICE OF PERFORMANCE TEST COMPLETION

Mr. Du:

Notice is hereby given on behalf of Design-Builder this Project has completed all Performance
Tests and has passed the requirements of Performance Test Completion per the conditions set forth
in the Agreement and Exhibit I-1. Design-Builder hereby represents that the Project (1) has
reached Performance Testing Completion, and (2) is ready for to perform requirements of
Substantial Completion.

Design-Builder will be in contact to schedule an inspection for Owner to confirm Performance
Testing Completion and approve the Performance Testing Completion Certificate.

Signed:

LCC3 SOLUTION, INC.

By:

Name:
Title:

Exhibit |-2 (Notice of Performance Test Completion)




image211.png




image212.jpeg
EXHIBIT I-3

FORM OF PERFORMANCE TESTING COMPLETION CERTIFICATE

Reference is made to that certain Design-Build Agreement by and between Owner and Design-
Builder dated as of [ ]. Capitalized terms used but not defined herein shall have the
meaning set forth in the Agreement.

The undersigned, Design-Builder does hereby certify and represent to Owner that Design-Builder
has completed all requirements under the Agreement for Performance Testing Completion, in
accordance with the Scope of Work, Applicable Law, and other requirements of the Agreement.
Design-Builder certifies that all requirements under the Agreement for Performance Testing
Completion were achievedon [ ],202[ .

Executed by Design-Builder this day of ,202

DESIGN-BUILDER:
LCC3 SOLUTION, INC.
By:

Name:
Title:

Acknowledged by Owner this day of . 202

OWNER:
APPLIED OPTOELECTRONICS, INC.
By:

Name:
Title:

Exhibit I-3 (Form of Performance Test Completion Certificate)
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EXHIBIT J-1

SUBSTANTIAL COMPLETION CONDITIONS

Substantial Completion. The following are conditions precedent to Substantial
Completion for the Project:

®
(i)

@iv)

™

(vi)

(vii)

Mechanical Completion has occurred and Mechanical Completion Certificate
signed by Owner;

Design-Builder has performed, completed, and passed all tests set forth in Exhibit
I-1, and any others as may be required to properly test and commission the Project
to Owner’s satisfaction, and Performance Testing Completion Certificate has been
signed by Owner;

Design-Builder has obtained, and Owner has received copies of, all certificates of
occupancy (permanent), permits, approvals, inspections, or certifications required
as of Substantial Completion to the extent necessary for operation of the Project,
each of which shall be valid and in full force and effect;

the entire Work has been completed (including training, manuals, and the delivery
of all documentation required for operation and maintenance), except for Work on
the Punchlist in accordance with the Scope of Work and the terms of the
Agreement;

Design-Builder has delivered to Owner all final drawings and specifications,
including but not limited to as-built record drawings in electronic PDF and hard
copy form; and

the Project is fully operational, available for use, and capable of being fully. safely,
and reliably operated in accordance with Owner’s intended use and in accordance
with the requirements of the Agreement and Applicable Law.

Independent Third-Party Testing Required. In addition to the foregoing, the following
is an condition precedent to Substantial Completion: Completion of testing by a third-party
(selected and/or approved by Owner) of cleanroom based upon industry standard testing in
accordance with the design and all tests passed within the margins required by Owner.
Failure to pass independent testing requires remedial action and further testing paid for by
Design-Builder.

Substantial Completion Certificate. Upon completion of the requirements under Section
1 of this Exhibit, Design-Builder shall submit a Substantial Completion Certificate to
Owner in accordance with the terms of the Agreement and Exhibit J-3.

Exhibit J-1 (Substantial Completion Conditions)
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EXHIBIT J-2
NOTICE OF SUBSTANTIAL COMPLETION
[Insert Date]
Applied Optoelectronics, Inc.
Attn: Ray Du
13139 Jess Pirtle Blvd.
Sugar Land, TX 77478

Re: OMD3 (FAB4) Clean Room Project —- NOTICE OF SUBSTANTIAL
COMPLETION

Mr. Du:

Notice is hereby given on behalf of Design-Builder this Project has achieved Substantial
Completion per the conditions set forth in the Agreement and Exhibit J-1. Design-Builder hereby
represents that the Project (1) has reached Substantial Completion, and (2) the attached list of items

are the only minor items remaining of Work (“Punchlist™).

Design-Builder will be in contact to schedule and inspection for Owner to confirm Substantial
Completion and approve the Punchlist and Substantial Completion Certificate.

Signed:
LCC3 SOLUTION, INC.
By:

Name:
Title:

Exhibit J-2 (Notice of Substantial Completion)
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EXHIBIT J-3

FORM OF SUBSTANTIAL COMPLETION CERTIFICATE

Reference is made to that certain Design-Build Agreement by and between Owner and Design-
Builder dated as of [ ]. Capitalized terms used but not defined herein shall have the
meaning set forth in the Agreement.

The undersigned, Design-Builder does hereby certify and represent to Owner that:

1.

Design-Builder has completed all requirements under the Agreement for Substantial
Completion, including but not limited to those terms as outlined in Exhibit J-1 and in
accordance with the Scope of Work, Applicable Laws, and other requirements of the
Agreement and Design-Builder has delivered to Owner all required deliverables to be
delivered on or prior to the Substantial Completion Date, including all final Drawings;

All Performance Tests have been completed, passed, and Design-Builder has received a
Performance Test Completion Certificate;

Third-Party testing of cleanroom based upon industry standard testing in accordance with
the design has been performed and all tests passed within the margins required by Owner;

Except for Work on the Punchlist attached hereto, the entire Work has been completed
(including training, manuals and the delivery of all documentation required for operation
and maintenance), in accordance with the drawings and specifications, Applicable Laws,
and other requirements of the Agreement;

the Project is fully operational, available for use, and capable of being fully, safely, and
reliably operated in accordance with Owner’s intended use and in accordance with the
requirements of the Agreement and Applicable Law; and

There are no existing conditions, events, Liens, or claims, including any conditions, Liens,
or claims of Subcontractors, that prevent legal title to, ownership of, or custody and control
of the Project from being transferred and conveyed to Owner as of the date hereof.

Design-Builder certifies that all requirements under the Agreement for Substantial Completion
were achieved on [ 1.202[ 1.

[Remainder of page intentionally left blank; Signature page follows]

Exhibit J-3 (Form of Substantial Completion Certificate) — Page 1
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DESIGN-BUILDER:
LCC3 SOLUTION, INC.
By:

Name:
Title:

Acknowledged by Owner this day of %202

OWNER:
APPLIED OPTOELECTRONICS, INC.
By:

Name:
Title:

Exhibit J-3 (Form of Substantial Completion Certificate) — Page 2
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Attachment 1
to Substantial Completion Certificate

The following Punch List has been provided to and reviewed with Owner per the terms of the
Agreement, and Design-Builder represents that the only remaining Work herein is that as listed
below:

[Punchlist Items]

Exhibit J-3 (Form of Substantial Completion Certificate) — Page 3
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EXHIBIT K-1
FINAL COMPLETION CONDITIONS

1. Final Completion. Final Completion of the Project shall be deemed to have occurred
only if each of the following has occurred:

(i) Substantial Completion and all Punch List items contemplated in the Agreement and as set forth in
the Substantial Completion Certificate have been completed;

(ii) all Work that is required to be performed under all outstanding Change Orders has been completed
in accordance with the requirements of the Agreement;

(iii)  all deliverables, including those required by the Agreement in Section 9.11.2 as Close-Out
Documents have been delivered to Owner:

(a) the final drawings and Project file;

(b) all Lien Waivers and Releases and All Bills Paid Affidavit;

(¢) All manufacturers’ warranties, guarantees, manuals and training for major equipment;
(d) Satisfactory final cleaning of the Project and Site:

() Evidence of insurance has been provided to Owner as required by the Agreement

(iv) Design-Builder has delivered the Irrevocable Warranty Letter of Credit effective the date of Final
Completion Certificate for the benefit of Owner;

) all Work and all other obligations under the Agreement for the Project (except for that Work and
obligations that survive the termination or expiration of the Agreement, including obligations for warranties
and correction of defects) has been completed;

(vi) there is no continuing material breach of this Agreement with respect to the Project by Design-
Builder or anyone over whom Design-Builder is legally responsible.

2 Final Completion Certificate. Upon completion of the requirements under Section 1 of this

Exhibit, Design-Builder shall submit a Final Completion Certificate to Owner in accordance with the terms
of the Agreement.

Exhibit K-1 (Final Completion Certificate)
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EXHIBIT K-2

NOTICE OF FINAL COMPLETION

[Insert Date]

Applied Optoelectronics, Inc.
Attn: Ray Du

13139 Jess Pirtle Blvd.
Sugar Land, TX 77478

Re: OMD3 (FAB4) Clean Room Project — NOTICE OF FINAL COMPLETION
Mr. Du:

Notice is hereby given on behalf of Design-Builder this Project has achieved Final Completion per
the conditions set forth in the Agreement and Exhibit K-1. Design-Builder hereby represents that
the Project (1) has reached Final Completion, (2) all documents required by the Agreement for
Final Completion are enclosed herewith for Owner’s review and approval; and (3) Design-
Builder’s Final Application for Payment is enclosed herewith along with all requisite backup
documentation.

Design-Builder will be in contact to schedule and inspection for Owner to confirm Final
Completion and approve the Final Completion Certificate and Final Application for Payment.
Signed:
LCC3 SOLUTION, INC.
By:

Name:
Title:

Exhibit K-2 (Notice of Final Completion Form)
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EXHIBIT K-3

FINAL COMPLETION CERTIFICATE

Reference is made to that certain Design-Build Agreement by and between Owner and Design-
Builder dated as of [ ]. Capitalized terms used but not defined herein shall have the
meaning set forth in the Agreement.

The undersigned, Design-Builder does hereby certify and represent to Owner that:

1.

Design-Builder has completed all requirements under the Agreement for Final
Completion, including the requirements as outlined in Exhibit K-1 of the Agreement
and any other requirements of the Agreement and Design-Builder has delivered to
Owner all documents required under the Agreement, including all Close-Out
Documents;

All Work and all other obligations under the Agreement for the Project (except for
obligations that survive the termination or expiration of the Agreement, including
obligations for warranties and correction of defects) has been completed, including all
Work on the Punch List, in accordance with the requirements of the Agreement;

The Project is fully operational, available for use, and capable of being safely and
reliably operated in strict accordance with the requirements and specifications of the
Agreement and Applicable Laws;

Design-Builder has delivered the Irrevocable Warranty Letter of Credit effective as of
the date of this Final Completion Certificate for the benefit of Owner

All liens or Claims have been removed or resolved; and

Design-Builder has (a) removed all Design-Builder’s equipment from the Project Site,
(b) torn down and removed all temporary structures on the Project Site built by it or its
Subcontractors and restored such areas to a new condition, (¢) cleaned all laydown
areas and other construction areas, and (d) removed and disposed of all waste and
rubbish generated by Design-Builder and its Subcontractors from and around the
Project Site.

Design-Builder certifies that all requirements under the Agreement for Final Completion were
achieved on [ ], 202[ ]. Attached is all documentation required to be provided by Design-
Builder under the Agreement to establish that Design-Builder has achieved all requirements under
the Agreement for Final Completion in accordance with the requirements of the Agreement.

[Remainder of page intentionally left blank; Signature page follows]

Exhibit K-3 (Final Completion Certificate)
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Executed by Design-Builder this day of 55202,

DESIGN-BUILDER:
LCC3 SOLUTION, INC.
By:

Name:
Title:

Acknowledged by Owner this day of 5202

OWNER:
APPLIED OPTOELECTRONICS, INC.
By:

Name:
Title:

Exhibit K-3 (Final Completion Certificate)
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EXHIBIT L.

INSURANCE REQUIREMENTS

DESIGN BUILDER’S INSURANCE

Prior to commencing any Work under the Agreement through completion of all Work required
under the Contract Documents, and for such additional time as may be required by the Contract
Documents, Design-Builder will provide, pay for, and maintain in full force and effect the
insurance outlined herein for coverages at not less than the prescribed minimum limits of
liability on an occurrence basis (unless otherwise specified) covering Design-Builder’s activities
under the Contract, whether by Design-Builder or by any and all Subcontractors of any tier, or
anyone directly or indirectly employed by any of them, or anyone for whose acts any of them
may be liable.

The insurance companies selected by Design-Builder shall be acceptable to Owner and have a
minimum A.M. Best’s Insurance Guide rating of A VII or better. Such policies purchased by
Design-Builder shall be insurance protecting Design-Builder and Owner from claims set forth
below which may arise out of or result from the Design-Builder’s operations under the Contract,
whether such operations be by Design-Builder or by any Subcontractor or Sub-subcontractor or
by anyone directly or indirectly employed by any of them, or by anyone for whose acts any of
them may be liable to cover. Before commencement of the Work, Design-Builder shall deliver
to Owner a certificate of insurance evidencing the insurance coverage required by this
Agreement. If the rating of any insurance company from which the Design-Builder has
purchased insurance no longer meets the requirements set forth above, then the Design-Builder
shall immediately replace them with an insurance company that does meet the requirements and
provide Owner with updated certificates of insurance or with written documentation that sets
forth in detail the reasons why the insurance company in question should still be acceptable to
Owner, in which case the approval or disapproval of such insurance carrier shall be subject to
Owner’s reasonable discretion.

If any of the insurance required to be maintained by the Design-Builder pursuant to this
Agreement contains aggregate limits which apply to the operations of the Design-Builder other
than those operations which are subject of this Agreement, and such limits are diminished or
reduced below the limits required hereunder after one or more incidents, occurrences, claims,
settlements or judgments against such insurance or for any other reason, then Design-Builder
shall take immediate steps to restore aggregate limits or shall maintain other insurance
protection for such aggregate limits.

A. WORKERS COMPENSATION INSURANCE
Design-Builder shall provide and maintain during the term of the Work, including any warranty
periods, workers’ compensation insurance coverage for all of Design-Builder’s workers at the

site of the Project.

Additionally, Design-Builder shall maintain during the term of the Work Employers’ Liability

Exhibit L (Insurance Requirements) — Page 1
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Coverage as required by Applicable Law, or in absence of statutory requirements, then with
limits of not less than:

$1.000.000 Each accident for bodily injury by accident.
$1,000.000 Each employee for bodily injury by disease
$1,000,000 Bodily injury or disease aggregate

These policies will contain waiver of subrogation endorsement ISO CG 24 04 12/19 with respect
to Owner and will not be materially modifiable or cancelable without thirty (30) days’ prior
written notice to Owner and ten (10) days for nonpayment of premium.

B. COMMERCIAL GENERAL LIABILITY INSURANCE

Design-Builder shall provide and maintain during the term of the Work, including any warranty
periods (or for such additional period as may be required herein) commercial general liability
insurance covering Bodily Injury, Property Damage and Personal Injury on a coverage form at
least as broad as the most recent edition of Commercial General Liability Coverage Form (CG
00 01) as published by the Insurance Services Office, Inc. (“ISO”), covering losses that occur
during the policy period regardless of when the claim is made, at limits of at least:

$4,000,000 General Aggregate

$ 4,000,000  Products/Completed Operations Aggregate
$2,000,000 Personal Injury

$2.000.000 Each Occurrence — Property Damage / Bodily Injury

Coverage shall be on an “occurrence” basis and shall insure Design-Builder for Work performed
under the contract including but not limited to (where specific endorsements are listed, Design-
Builder shall provide the exact endorsement):

1 Commercial general liability form (occurrence form) ISO CG 00 01

2 Products and completed operations coverage endorsement ISO CG 2037
10/01

3 Blanket contractual liability specifically sufficient in scope to cover the

Design-Builder’s indemnity obligations as set forth in the Contract
Documents (Design-Builder is prohibited from using CG 2139)
Property Damage including completed operations

Severability of interests

Explosion, collapse, and underground damage coverage

Personal injury liability

Incidental medical malpractice

Specific waiver of subrogation using ISO CG 24 04 12/19

Additional insured endorsement CG 20 10 10/01

Coverage for cross liability claims between Named Insureds (i.e., “Name
Insured vs. Named Insured” Cross Liability Coverage Endorsement if
required for coverage and no exclusion for cross liability claims between
Named Insureds),

:5}090.\19\&".&
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12. Independent Contractors Protective Liability

In addition to the requirements set forth above, Design-Builder is prohibited from using the
following with regard to the CGL insurance policy:

1. Progressive Injury/Damage exclusion
2. Limitation on coverage to designated premises
3. Prior Work/injury/Damage exclusion

€. AUTOMOBILE LIABILITY

Design-Builder shall provide and maintain during the term of the Work, including any warranty
periods, business automobile liability insurance on a standard form (approved by the law of the
state in which the Project is located) with coverage for damages because of bodily injury or
death of any person or property damage arising out of the ownership, maintenance or use of any
motor vehicle:

1 Coverage shall be for all owned, hired and non-owned vehicles.
(@) Additional insured endorsement
®) Blanket waiver of subrogation

© Contractual liability
2 Limits of liability shall not be less than:
$1,000,000 Each occurrence. Bodily Injury and property damage combined.
Additional insured and waiver of subrogation endorsements in favor of the Owner is required.
D. “UMBRELLA” EXCESS LIABILITY POLICY

Design-Builder shall provide and maintain during the term of the Work, including any warranty
periods, excess liability insurance coverage on a policy follow form acceptable to Owner,
providing coverage in excess of the limits specified above (for CGL, Automobile Liability and
Employers Liability). Such policy shall have the same inception and expiration dates as the
underlying liability policies and coverage no less broad than those in the primary policies or
program (shall include “Following Form” language to the primary policy). Minimum limits shall
be:

$5,000,000  Each Occurrence
$5.000,000  Completed Operations Aggregate
$5,000,000  Annual Aggregate

Additional insured status and waiver of subrogation endorsements in favor of the Owner is
required. This policy will provide that if the underlying coverage is exhausted, the excess
coverage will drop down as primary insurance, and that the policy will not be materially
modifiable or cancelable without thirty (30) days” prior written notice to Owner and ten (10)
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days for nonpayment of premium.

E. “PROPERTY/BUILDER’S RISK INSURANCE”
Party Providing Builder’s Risk: Owner

F. DESIGN-BUILDER’S POLLUTION LIABILITY

Design-Builder shall provide and maintain during the term of the Work and a thirty (30) day
extended reporting period, pollution liability insurance coverage, including mold coverage. with
the following minimum limits:

A policy covering sudden and accidental pollution in the amount of $5,000,000 per loss and
$5,000,000 in the aggregate.

Such insurance will include pollution legal liability. third-party claims for bodily injury and
property damage: remediation costs (clean-up); and first party discovery and third-party claims.
Completed operations coverage will remain in effect for no less than 5 years after Final
Completion. Owner will be named as an additional insured and the policy will have a retroactive
date before the start of the Work.

G. DESIGN-BUILDER’S PROFESSIONAL LIABILITY INSURANCE

For any scopes of Work in which Design-Builder or its subcontractors are required to provide
design or design/build, engineering, architectural, and other professional operations/activities.
Design-Builder shall procure and maintain professional liability insurance written on a claims-
made basis covering the performance of professional services and shall be no less than the
following limits:

$5,000,000 per claim
$5.,000,000 in the aggregate

Such coverage shall have a retroactive date no later than the commencement of professional
services under this Agreement and shall be maintained continuously throughout the performance
of the Work. Design-Builder shall maintain such coverage, or an extended reporting period
endorsement, for a period of not less than two (2) years following Final Completion. A waiver of
subrogation in favor of the Owner is required. This requirement may be satisfied by the applicable
subcontractor’s insurance policy.

H. ADDITIONAL TERMS AND CONDITIONS APPLYING TO ALL INSURANCE:

1 Other Insurer Requirements. All such coverage must be written with insurance
companies authorized by the state in which the Project is located to provide such
insurance coverage in such state and must be written under either standard forms
approved by the Department of Insurance of the state in which the Project is located
or forms of policies satisfactory to Owner.
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Except for claims or losses under the Builder’s Risk insurance, losses or claims not
paid by insurance procured by the Design-Builder or its Subcontractors because such
losses or claims fall within the deductible shall be borne by the Design-Builder or its
Subcontractors.

Certificates of Insurance

9

b

Before starting Work, Design-Builder will give Owner a certificate of
insurance completed by a duly authorized representative of their insurer
certifying that at least the minimum coverages required herein are in effect
and specifying that the liability coverages are written on an occurrence form
and that the coverages will not be canceled, non-renewed, or materially
changed by endorsement or through issuance of another policy or policies of
insurance without 30 days advance written notice to Owner or 10 days for
nonpayment of premium.

When any required insurance, due to the attainment of a normal expiration
date or renewal date, shall expire, the Design-Builder shall (i) deliver, or
cause to be delivered, to Owner prior written notice of such expiration (which
notice may be forwarded by email) and (ii) supply the Owner with
Certificates of Insurance and amendatory riders or endorsements that clearly
evidence the continuation of all coverage in the same manner, limits of
protection, and scope of coverage as was provided by the previous policy. In
the event any renewal or replacement policy is written by a carrier other than
that with whom the coverage was previously placed, or the subsequent policy
differs in any way from the previous policy, the Design-Builder shall also
furnish the Owner with a certified copy of the renewal or replacement policy
unless the Owner provides the Design-Builder with prior written consent to
submit only a Certificate of Insurance for any such policy. All renewal and
replacement policies shall be in form and substance satisfactory to the Owner
and written by carriers acceptable to the Owner.

Certificates of insurance shall be issued on an ACORD 25 form for liability
insurance. General liability insurance policies will include 30 days” notice of
cancellation, except for notice of cancellation for non-payment of premium,
in which 15 days advance written notice is required. Upon Owner’s request,
Design-Builder shall deliver a copy of each policy maintained by Design-
Builder certified to be a true copy by the insurer or insurance broker with
respect to such policy. Certificates must include by attachment the Notice of
Cancellation policy provisions from the policy wording. Failure of Owner to
demand such certificate or other evidence of full compliance with these
insurance requirements or failure of Owner to identify a deficiency from
evidence provided will not be construed as a waiver of Design-Builder’s
obligation to maintain such insurance.

The acceptance of delivery by Owner of any certificate of insurance
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9

evidencing the required coverages and limits does not constitute approval or
agreement by Owner that the insurance requirements have been met or that
the insurance policies shown in the certificates of insurance are in compliance
with the requirements of this Agreement.

Owner will have the right, but not the obligation, to prohibit Design-Builder
or any subcontractor from entering the Project or Site until such certificates
or other evidence that insurance has been placed in complete compliance with
these requirements is received and approved by Owner.

4 Additional Insureds

3

b)

9

The policy or policies providing insurance as required herein will defend and

include the Owner, its parent and affiliates, and all of their respective
directors, officer representatives, agents and employees, as additional
insureds, on a primary basis, for Work performed under or incidental to this
Contract.

To the fullest extent allowable by law, Design-Builder shall ensure (and shall
cause its subcontractors of all tiers to ensure) that the following entities and
any other entity designated by Owner (“Owner Entities™) are to be named as
additional insureds (except for workers” compensation, employer’s liability
and professional liability): Applied Optoelectronics, Inc. (Owner), and
Owner’s Property Manager.

If the Owner has other insurance applicable to the loss, it will be on an excess
or contingent basis. The amount of Design-Builder’s insurance will not be
reduced by the existence of such other insurance.

Additional insured status for any party required to be included as an
additional insured under this agreement shall extend to the full limits of
liability maintained by the Design-Builder even if those limits of liability are
in excess of those required by this Contract. It is the intent of the parties to
this Contract that this Additional Insured status shall include, without
limitation, coverage for completed operations and for the Owner’s
negligence (but only to the extent allowed by the indemnification provision
and Applicable Law).

5 Continuous Operation. The Design-Builder’s Commercial General Liability
insurance policy must not contain an exclusion of coverage if the Owner and/or its
tenants continue to operate business activities at the premises during activities of the
Design-Builder. No property used by Owner and/or a tenant in connection with
Owner’s and tenants’ activities will be considered by Design-Builder’s insurance
company as being in the care, custody, or control of Design-Builder. Owner shall
have property insurance in place if Owner assumes control of certain portions of the
building during the initial partial occupancy/leasing of the project prior to the
Substantial Completion thereof.
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10.

1L

Subcontractor Insurance. The Design-Builder shall: (1) require each of its
Subcontractors and Subconsultants to procure and to maintain during the life of its
Subcontract, Subcontractor’s Comprehensive General Liability, Automobile
Liability, Property Damage Liability Insurance and Professional Liability for
design/builder Subcontractors of the type and in the same amounts as specified in
the section of the Contract (with the exception of the Excess General Liability), and
(2) insure the activity of its Subcontractors in its own policy. Design-Builder shall
maintain Certificates of Insurance from all Subcontractors, enumerating, among
other things, the Waivers in favor of, the Owner, as required herein, and make them
available to the Owner upon request.

Cooperation. Design-Builder and Owner agree to fully cooperate, participate and
comply with all reasonable requirements and recommendations of the insurers and
insurance brokers issuing or arranging for issuance of the policies required herein,
in all areas of safety, insurance program administration, claim reporting and
investigating and audit procedures.

Claims. Design-Builder shall, upon receipt of notice of any claim, promptly take all
action necessary to make a claim under any applicable insurance policy or policies
Design-Builder is carrying and maintaining; however, if Design-Builder fails to take
such action as is necessary to make a claim under any such insurance policy, Design-
Builder shall indemnify and safe harmless Owner from any and all costs, charges,
expenses and liabilities incurred by Owner in making any claim on behalf of Design-
Builder under any of Design-Builder’s insurance policies required under this Exhibit.

Deductibles and Self-Insured Retentions. All deductibles shall be paid for by
Design-Builder, including but not limited to builder’s risk deductibles, but builder’s
risk deductibles shall only be paid by Design-Builder to the extent that the covered
builder’s risk loss was due to the fault, error, or omission of the Design-Builder, its
Subcontractors, or anyone for whom Design-Builder is liable. All self-insured
retentions will be Design-Builder’s sole responsibility. In no case shall the self-
insured retentions for insurance required to be provided by Design-Builder under
this Agreement, exceed two-hundred and fifty thousand ($250,000) dollars.

Primary / Non-Contributing Liability. All liability policies required to be
furnished and maintained by Design-Builder shall be primary insurance to any other
insurance that may be available to Owner and the other Indemnified Parties identified
in the Agreement. It is the intent of the parties to this Contract that all insurance
coverage required herein shall be primary to and shall seek no contribution from all
insurance available to Owner and such other Indemnified Parties, with Owner’s and
such other Indemnified Parties’ insurance being excess, secondary, and non-
contributing.

Occurrence Basis. All such policies shall be written on an Occurrence (not Claims
made) basis, with exception of the professional liability insurance.
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15

16.

If Design-Builder fails to maintain the insurance as set forth here, Owner will have
the right, but not the obligation, to purchase said insurance at Design-Builder’s
expense. In addition, Design-Builder’s failure to maintain the required insurance
may result in termination of this Agreement at Owner’s option.

If any of the coverages are required to remain in force after final payment, an
additional certificate evidencing continuation of such coverage will be submitted
with Design-Builder’s final invoice.

If the Design-Builder maintains broader coverage and/or higher limits than the
minimums as noted in this Section, Owner requires and shall be entitled to the
broader coverage and/or higher limits maintained by the Design-Builder. Any
available insurance proceeds in excess of the specified minimum limits of insurance
and coverage shall be available to the Owner.

By requiring insurance, Owner does not represent that coverage and limits will
necessarily be adequate to protect Design-Builder. Insurance effected or procured by
Design-Builder will not reduce or limit Design-Builder’s contractual obligation to
indemnify and defend Owner for claims or suits which result from or are connected
with the performance of this Contract.

Upon request, the Design-Builder shall deliver to the Owner, within ten (10) days,
certified copies of all insurance policies procured by the Design-Builder under or
pursuant to this Exhibit identifying the Owner as an additional insured. Upon request,
the Owner shall deliver to the Design-Builder, within ten (10) days, certified copies
of all insurance policies procured by the Owner under or pursuant to this Exhibit.
The coverage afforded under any insurance policy obtained under or pursuant to this
Exhibit shall be primary to any valid and collectible insurance carried separately by
any of the Indemnitees.

[End of Document]
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EXHIBIT M

NON-DISCLOSURE AND CONFIDENTIALITY AGREEMENT

See attached duly executed Non-Disclosure and Confidentiality Agreement.

Exhibit M (Non-Disclosure and Confidentiality Agreement)
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MUTUAL NON-DISCLOSURE AND CONFIDENTIALITY AGREEMENT

This Mutual Non-Disclosure and Confidentiality Agreement (this “Agreement”) is made as of the Effective Date set forth
below by and between Applied Optoelectronics, Inc. (“4OI”), and the person or entity identified below
(“COMPANY?), each of which represents that it has certain unique ideas, know how, trade secrets and proprietary
information relating to its business and its business operations (“Confidential Information,” as is further defined below).
The person or entity disclosing Confidential Information (the “Discloser”) agrees to disclose Confidential Information to
the recipient (“Recipient”), and Recipient agrees to accept the Confidential Information, all subject to the following terms
and conditions:

1. Recipient stands in a confidential relationship with Discloser and agrees to the terms and conditions set
forth in this agreement. The sole purpose of evaluating the Confidential Information is to determine
whether and on what terms Discloser and Recipient could enter into a formal business relationship (the
“Purpose”).

2. Recipient shall hold in confidence all Confidential Information that it receives or learns in whatever
form. Recipient shall not use the Confidential Information except for the Purpose. Recipient shall not
disclose the Confidential Information to any third party, except employees of Recipient necessary to
accomplish the Purpose.

3. Recipient shall take measures at least as stringent as the measures it takes to preserve its own
proprietary information, and in no event less than reasonable measures, to safeguard the Confidential
Information against unauthorized use or disclosure.

4. The Recipient shall (a) restrict disclosure of the Confidential Information to those employees and
consultants (including employees and consultants of wholly owned subsidiaries of the Recipient) who are
directly responsible for the Recipient’s fulfillment of the Purpose (defined above) and who are bound,
whether as a condition of their employment/consultancy or otherwise, by a written non-disclosure
agreement of at least equal scope to this Agreement and which extends to the Confidential Information;
and (b) disclose the Confidential Information only to the extent it is strictly necessary for each of such
employees and/or consultants to perform such duties for the Recipient. Notwithstanding the foregoing, the
Recipient shall be jointly liable to the Discloser with each of the Recipient’s employees, former
employees, consultants and former consultants at all times, regardless of termination of any labor,
employment, consultancy or other relationship, for any breach of confidentiality or non-disclosure
obligations by any such person in connection with the Confidential Information.

5. All nonpublic information of any kind furnished by Discloser or any of its officers, employees, agents
representatives, or subsidiaries to Recipient, whether orally or in writing, shall be Confidential
Information governed by this Agreement. Information disclosed by the Discloser need not be marked
“Confidential” or “Proprietary” to be considered Confidential Information; however, any information or
materials specifically marked “Confidential”, “Proprietary”, or the like shall be deemed to be Confidential
Information. In the event of a dispute, Recipient shall have the burden of proving the non-confidential
nature of any information disclosed by Discloser to Recipient and characterized by Discloser as
Confidential Information. Confidential Information includes but is not limited to nonpublic information
about the Discloser or: (a) about its owners, officers, directors and employees; (b) about its business
plans, actual or prospective licensees and other business customers, licensees, joint ventures, vendors and
suppliers; (c) about its cost or pricing information; (d) about its market or competitive strategies and
assessments;  (e) about its research and development concepts, ideas, creations, discoveries,
improvements, and enhancements (whether or not patentable or copyrightable); (f) all its negotiations,
proposals and agreements between the parties, whether or not executed; and, (g) third-party information
held in confidence by the Discloser.

6. Confidential Information does not include (a) information known to Recipient at the time of
disclosure, which can be documented; (b) information learned by Recipient from a third party lawfully
holding same and not disclosing same in violation of an obligation of confidentiality; (c) information that
subsequently becomes generally known other than as the result of wrongful disclosure; and (d)
information required to be disclosed publicly by law or regulation to the extent so disclosed, but only after
prior written notice to Discloser of such requirement prior to such disclosure.
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7. Nothing contained herein shall be deemed to be a license to Recipient of any patent, trade secret, know
how or other intellectual property rights. Discloser makes no warranty or representation that the
Confidential Information has any particular commercial value, or that any particular results will be
achieved from the use of same. Recipient specifically further agrees that it shall not use the Confidential
Information, in whole or in part, directly or indirectly, for any commercial, product development, or
rescarch and development purpose, except pursuant to and in accordance with the terms of a separate
license, joint venture, distribution or other agreement with and signed by an authorized representative of
Recipient.

8. Recipient shall return, cause to be returned, or, as directed by Discloser, at its option in writing to
Recipient, destroy all Confidential Information (including any copies of Confidential Information and
documents containing or reflecting the Confidential Information) at any time Discloser so requests. At
Discloser’s request, Recipient shall provide sworn certification, in a form reasonably acceptable to legal
counsel of Discloser, that it has returned o, as allowed, destroyed all Confidential Information, that it no
longer has Confidential Information in its possession, and that it has not used or disclosed Confidential
Information in violation of this Agreement.

9. Discloser retains sole discretion as to what Confidential Information it shall disclose. Recipient shall
immediately report to Discloser any known or suspected unauthorized use or disclosure of Confidential
Information.

10. This Agreement is effective as of the Effective Date, but will be retroactive to the first date of
disclosure of Confidential Information to the Recipient relating to the Purpose; and will automatically
expire two (2) years from the Effective Date unless sooner terminated by either party giving thirty (30)
days written notice to the other party of its intent to terminate this Agreement and specifying the effective
date of such termination. Notwithstanding such termination, the obligations of the Recipient concerning
confidentiality shall terminate five (5) years following receipt of the Confidential Information.

11. Recipient acknowledges that the restrictions contained in this Agreement are, in view of the nature of
the business of the Discloser, reasonable and necessary to protect the legitimate interests of Discloser, and
that any violation of any provisions of this Agreement will result in irreparable injury to Discloser.
Recipient acknowledges that the Discloser shall be entitled to temporary and permanent injunctive relief
and to an equitable accounting of all earnings, profits and other benefits or uses, advances or
developments arising from any such violation, which rights shall be cumulative of and in addition to any
other rights or remedies to which the Discloser may be entitled. In the event of such violation, the
Discloser shall be entitled to commence action for temporary and permanent injunctive relief and other
equitable relief in any court of competent jurisdiction.

12. Nothing in this Agreement will impair the right of Discloser to acquire, license, develop,
manufacture, sell or distribute for itself or others similar technology performing the same or similar
functions as the technology contemplated by this Agreement.

13. This is the entire agreement between the parties with respect to the matters herein; it supersedes all
prior agreements and understandings; it may not be modified except by a writing signed by an officer of
each party; and it shall be binding upon, and inure to the benefit of, the parties’ respective successors.
This agreement is not assignable by either party without the prior written consent of the other, except that
either party shall have the right to assign this Agreement without the other party’s consent to an affiliate
or to the successor of its business. The rights and obligations herein are in addition to and not in lieu of
the parties’ other legal and equitable obligations to each other. This Agreement shall be governed and
construed by the substantive law of the State of Texas, without regard to its choice of law rules. If any
provision of this Agreement shall be finally held by a court of competent jurisdiction to invalid,
unenforceable or otherwise contraty to law or equity, this Agreement shall be reformed automatically to
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cure or, as needed, delete such term and the remainder of this Agreement that can be given effect without
the benefit of such term shall be given effect.

14. The individuals executing this Agreement agree to bind themselves thereby, and also represent and
warrant that they are authorized to bind by his or her signature and do so bind the corporation, company,
partnership or entity with which his or her signature is associated.

IN WITNESS WHEREOF, the parties hereto so agree by their duly authorized representatives.

EFFECTIVE DATE: September 30, 2025

APPLIED OPTO CTRONICS, INC.

=3
By: r/_/4
. David Chen

Print:
Title: VP

Address: 13139 Jess Pirtle Blvd.
Sugar Land, Texas 77478
281-295-1800
281-295-1888 (fax)

company: L(C3 SAMTION INC,

By: 7M & (!
Print: TAD WU
Title: Geweral Manaqer

Address: 7165 (olleyville Bivd $gelo]

(d/gjw‘”e Y 76934
1 (87) 4b-0098
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EXHIBIT N

DISPUTE RESOLUTION REQUIREMENTS

Owner and Design-Builder do hereby agree that the dispute resolution procedures set out below shall
be the sole and exclusive remedy for resolution of their differences in the event such differences shall arise
on the Project. Owner and Design-Builder consent to such procedures with regard to any claims or disputes
arising under the Design-Build Agreement (“Agreement”) or Design-Builder’s performance thereof. For
the purposes of the terms ofthe Agreement and this Exhibit, such claim or dispute arising under the Contract
shall be referred to herein as a " Dispute.”

1. Exccutive Meet and Confer. For any Dispute or other matter in question arising out of or related
to this Agreement, the Project, or the services provided herein, the Parties shall provide written notice to
the other party prior to instituting further dispute resolution as set forth herein below. Upon providing such
notice of a Dispute, the parties will convene an in-person meeting of their respective principals, defined as
the most senior project executives with authority to settle the claim, or other executive above project level,
and attempt in good faith to resolve the issues or disputed items. The parties are encouraged, but not
required, to provide documentation helpful to resolving such claim or dispute prior to the meeting of
executives. Any Dispute not resolved by the principals within fifteen (15) days of such meeting, may
proceed to further dispute resolution as set forth herein below. If the executive for one party does not
respond to the request for a meeting within thirty (30) days, then the adverse party may seek further dispute
resolution procedures as set forth herein below.

2. Mediation Required Prior to Arbitration.

To the extent a Dispute is not resolved per the meeting of executives required above, the Parties
agree to mediate any Dispute not resolved within fifteen (15) days after such meeting of executives as a
condition precedent to arbitration. Mediation of any Dispute shall be initiated by any party making a written
demand therefor to all other parties.

Any mediation shall be governed by the Construction Industry Mediation Rules of the American
Arbitration Association (“AAA”) in effect at the time the Dispute arises, but filing with the AAA is not
required, unless the parties are not able to agree upon a mediator. With respect to such mediation, the parties
shall, within fifteen (15) days after demand is served on the other party. agree upon a mediator who is: (i)
a reputable lawyer actively engaged in the practice of construction law for a continuous period of not less
than ten years and (ii) is in no way affiliated, or has had material business dealings with Owner, Design-
Builder, or any other party involved in the mediation, unless such connection is disclosed and the mediator
is nonetheless agreed to by the parties. If the parties are unable to agree upon a mediator, the parties shall
file a request with the AAA for mediation, and a mediator having the qualifications set forth above shall be
appointed by the AAA office of Harris County, Houston, Texas. Such mediation shall occur within thirty
(30) days after the mediator has been agreed upon or appointed and shall occur in Harris County, Houston,
Texas at a mutually acceptable location reasonably convenient to the parties.

The costs of such mediation services shall be shared equally (but cach party shall bear the cost of
their own travel and attorneys' fees); provided, however, that, if the Dispute is not resolved pursuant to such
mediation, the provisions of the Agreement or applicable law shall govern the payment of attorneys' fees
and costs and expenses of mediation and arbitration hereunder.
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3. Selection of Arbitration.

Any Dispute not resolved by mediation as described in Section 2 above shall be decided by
arbitration. Arbitration shall be in accordance with the Construction Industry Rules of the American
Arbitration Association (“AAA™) and filed with the AAA.

4. WAIVER OF JURY TRIAL

TO THE FULLEST EXTENT ALLOWED BY LAW, THE PARTIES WAIVE TRIAL BY
JURY AND SELECT ARBITRATION FOR ALL DISPUTES. TO THE EXTENT REQUIRED BY
LAW, SHOULD THE PARTIES BE FORCED TO LITIGATE ANY DISPUTE, THEN THE
JUDGE (NOT JURY) SHALL BE THE TRIER OF FACT.

5. Arbitration.

Any Dispute not resolved per Section 1 and 2 above, shall be subject to arbitration governed by the
Construction Industry Arbitration Rules of the AAA currently in effect, unless the parties mutually agree
otherwise. Any demand for arbitration shall be filed in writing with the office of the AAA in Harris County,
Houston, Texas with copies to all parties.

Arbitration shall be conducted with a single arbitrator unless the claim. demand, or amount in
controversy in the aggregate exceeds $750,000, in which case a panel of three (3) arbitrators shall be used.
In the event the amount in controversy exceeds $750,000 and the parties cannot mutually agree upon three
panel members, the parties shall be required to obtain a list of proposed neutrals through the office of the
AAA. The parties shall then proceed with the selection of panel members in accordance with AAA
Construction Industry Arbitration Rules. Any arbitrator(s) utilized, whether appointed or agreed. must be a
reputable person (or persons) actively engaged in the practice of construction law for a period of not of not
less than ten years, and not had (or currently have) material business dealings with the Owner, Design-
Builder, or any other party involved in the arbitration.

The arbitrator shall establish reasonable procedures and requirements for the production of relevant
documents and require the exchange of information concerning witnesses to be called. The parties shall be
entitled to discover all documents and information reasonably necessary for a full understanding of any
legitimate issue raised in the arbitration and the parties may use all methods of discovery available under
the Federal Rules of Civil Procedure and shall be governed thereby. There shall be a prehearing meeting
between the parties at which the arbitrator shall make and set schedules for discovery and hearings
consistent with their powers as set forth herein.

The Federal Rules of Evidence shall be applied by the arbitrator and construed to allow for the
admission of admissible evidence that is helpful in resolving the controversy. Rulings on the admission of
evidence made by the arbitrator at the hearing shall be final and not subject to any appeal.

The award rendered by the arbitrator or arbitrators shall be a reasoned award and final, and
judgment may be entered upon it in accordance with applicable law in any court having jurisdiction thereof.

6. Consolidation.
A Dispute may be consolidated with similar proceedings and resolved pursuant to the dispute

resolution procedures contained in these Rules to include participation of the other construction or design
professionals, subcontractors or consultants, and/or any other person or entity if such proceedings involve
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common issues of law or fact. Consent to consolidate proceedings involving an additional person or entity
shall not constitute consent to resolve any claim, dispute or other matter in question other than the Dispute
or with a person or entity not named or described therein.

7. General Provisions.

(A) Attorneys” Fees. In Dispute, the Court or the arbitrator(s), as applicable, shall determine the
prevailing party and award to such prevailing party, in addition to any other relief to which
such party is entitled to recover, its reasonable attorneys' fees, expert witness fees, costs, and
other expenses incurred related to the dispute resolution procedures required by the Agreement.

(B) To the extent that Owner shall contract with any other person or entity for the design and
construction of the Project, Owner shall include the same terms of these Dispute Resolution

Requirements with any such contract.

(C) The terms of this Dispute Resolution Requirements Exhibit shall survive the termination or
completion of this Agreement.

*END OF DOCUMENT*
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EXHIBIT O

LANDLORD REQUIREMENTS
Not used.
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